














te agp Sag 





THE 


MONTHLY LAW REPORTER. 


JANUARY, 1849. 


THE POST-OFFICE MONOPOLY. 


Tue federal constitution (art. 1, §8,) contains a general 
grant of powers to congress. Among other things, a power is 
granted (par. 8,) “to establish post-offices and post-roads.” 
This is the whole grant; nor is there any clause in the consti- 
tution to indicate that this power is to be vested exclusively in 
congress. The omission is important, for it is too clear for ar- 
gument that the delegation of power to congress does not necessa- 
rily prohibit a similar power to the states or even to individuals. 
Some powers are indeed vested exclusively in the federal gov- 
ernment, such as the power “ to provide and maintain a navy,” 
and the power to grant copyrights and patents. But the first 
of these is positively prohibited to the states (art. 1, § 10,) and 
the second is prohibited by necessary implication, inasmuch as 
the exercise of such a power by the states would be fatal to the 
right of the general government. The power “ to levy and col- 
lect taxes ”’ is only exclusive to the extent of the positive pro- 
hibition contained in the tenth section, that ‘* no state shall, with- 
out the consent of the congress, lay any imposts or duties, except, 
&e., &e.” It is settled that the powers of the federal govern- 
ment are to be treated as exclusive, in those cases only where 
there is a positive prohibition of similar powers, or where, by 
necessary implication and in order to give vitality to the power 
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386 The Post-Office Monopoly. 


granted, an exclusive enjoyment of it is indispensable. Inasmuch, 
therefore, as the constitution contains no prohibition to the 
states or the people to provide for the transmission and diffusion 
of intelligence, it is to be considered how much is necessarily 
implied in the power “to establish post-offices and post-roads.” 

But before considering it as a question of strict constitutional 
law, it is desirable to consider briefly how far the power has 
been insisted upon by the legislative and executive depart- 
ments, and how far its exercise has been acquiesced in by the 
people. 

The first law of congress relative to the post-office was ap- 
proved by President Washington, Sept. 22,1789. Like many 
other laws which seemed indispensably necessary to complete 
the organization of the government, it was passed without any 
great deliberation, and merely provided, that 


“ 





the regulations of the post-office shall be the same as they were under the 
resolutions and ordinances of the late congress.” 


In this way the post-office system of the old continental con- 
gress was incorporated into the new government, without any 
one’s stopping to inquire whether it was in harmony with the 
new constitution. And amid the other exciting and complicat- 
ed questions of constitutional law, no public man from that day 
to this has raised the question of constitutionality.'. The law of 
1789 was kept alive by a series of reénactments,’ until the 
post-office system was more perfectly developed in the act of 
Feb. 20, 1792.° This act is now really amusing to read, from 
the evidence which it discloses of the imperfect and irregular 
postal system of that period. It established twenty-four post- 
roads in the United States, of which nine were entirely 
within the boundaries of New England, and three within those 
of Massachusetts! ‘The leading features of the law may be 
traced to a communication which was made January 20, 1790, 
under the orders of President Washington, by Postmaster-Gen- 
eral Osgood to Mr. Hamilton, at that time secretary of the 
treasury. We make several extracts. 





! See, however, 1 Tuck. Bla. Comm. App. 265. 
? Act Aug. 4, 1790; Act March 3, 1791. 
> Am, St. Pap. (Lowr. & Frankl. ed.) Post-Office, 7. 
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“ The existing ordinance! for regulating the post-office, though very defective in 
many things, has not probably ever been put fully in execution; yet the smallness of 
the revenue arising under the same may have been the effect of various causes, some 
of which could not, and others might have been remedied, Aut not so fully as they 
may under the present government. 

“ As to the revenue of the post-office, it may be observed, 

“First. That there may be so few letters written that, under the best regula- 
tions, it would not amount to anything considerable ; and the dispersed manner of 
settling the country may operate powerfully against the productiveness of the post- 
office. 

“Second. The franking of letters may have extended too far. 

“Third. Shtp-letters may not have been properly attended to, 

“Fourth. The rates of postage may have been too high in some instances, and too 
low in others. 

“Fifth. Stage-drivers and private post-riders may have been the carriers of many 
letters, which ought to have gone in the mail. 

“Sixth. The postmasters may lave consulted their own interest in preference to 
that of the public,” 


In another part of his communication, Mr. Osgood says, 


“Unless a more energetic system is established than the present one, there will be 
no surplus revenue that will be worth calculating upon.” 
and again, 

“The following alterations (several are enumerated) appear to me necessary for 
greater security in the post-oflice, whether revenue Le an object or not.” 

The postmaster-general made several suggestions, as follows : 


“ The prohibition at present against receiving and carrying letters, extends to such 
only as do it for hire or reward; but it ought to extend to all who receive and carry 
letters, whether with or without reward ; and penalties should be annexed to enforce 
an observance of it. Some few exceptions may be found necessary, where masters 
of vessels carry letters respecting merchandise under their immediate care ; and let- 
ters sent bya special messenger, by a friend, or by a common knowa carrier of goods. 

“ With respect to appropriating to a particular object any supposed surplus reve- 
nue that may arise in the department, I beg leave to observe that it will undoubtedly 
tend to awaken the attention of the citizens to the department, if a certain sum 
should be required to be paid quarterly or semi-annually into the treasury, and be ap- 
propriated to the payment of the interest of the public debt, as far as it might go.” 


From the absence of any expressions of doubt, it is to be 
inferred, that the postmaster-general took it for granted that 
the federal government had full power (1) to employ the post- 
office department for the purpose of raising a revenue ; (2) to 
require that all letters arriving by sea, or from foreign coun- 
tries, should pass through the United States post-offices, even if 
they were to be delivered at the port of arrival; (3) to pre- 
vent individuals from transmitting or receiving letters in any 





1 This must mean the ordinance of the continental congress which had been 
adopted by the acts already mentioned. 
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other way than through the post-office. The other incidental 
powers which are assumed in Mr. Osgood’s “ Plan,” such as 
the power to punish the robbery of the mail, &c., no one will 
dispute, and we shall therefore pass them over. The three 
powers to which reference has been made are fully assumed 
in the act of 1792. Thus it was provided, (§ 12,) 

“That no ship or vessel, arriving at any port within the United States, where a 
post-office is established, shall be permitted to report, make entry, or break bulk, till 
the master or commander shall have delivered to the postmaster all letters directed to 
any person or persons within the United States,” &c., &c., (with an exception in 
favor of owners, and consignees, and persons living in towns between which and 
the port of delivery there was no postal communication.) 
and in § 14, 

“ That, if any person, other than the postmaster-general or his deputies, shall take 
up, receive, order, despatch, convey, carry or deliver, any letter or letters, packet or 
packets, for hire or reward, on any established post-road, or shall be concerned in 
setting up any foot or horse post, or any packet, or other vessel or boat, or any con- 
veyance whatever, whereby the revenue of the general post-office may Le injured, 
every person, so offending, shall forfeit for every such offence, the sum of two hun- 
dred dollars, &c., &c.” 
and the thirtieth section provides that the surplus revenue 
of the general post-office, previous to the passing of the act, 
should be devoted to supply subsequent deficiencies. 

The effect of this act was limited to two years from the sub- 
sequent June, but it was substantially reénacted in 1794 for an 
indefinite period. ‘The latter act was in turn supplanted by the 
act of March 2, 1797, and in 1810 (April 30) the post-office 
law was entirely remodelled. The act of 1810 contained all the 
leading features of the first general law, except that the idea of 
revenue was not clearly set forth. Indeed, that seems to have 
been lost sight of very soon after the organization of the gov- 
ernment. The 16th section of the latter law contains much 
more stringent provisions against the violation of the govern- 
ment law than had previously appeared, — thus, — 


“Sect. 16. And be it further enacted, That if any person, other than the Postmas- 
ter-General or his deputies, or persons by them employed, shall be concerned in set- 
ting up or maintaining any foot or horse post, stage wagon, or other stage carriage 
or sleigh on any established post-road, or from one post-town to another post-town, 
on any road adjacent or parallel to an established post road, or any packet boat or 
other vessel to ply regularly from one place to another between which a regular com- 
munication by water shail be established by the United States, and shall receive any 
letter or packet, other than newspapers, magazines or pamphlets, and carry the same 
by such foot or horse post, stage wagon or other stage, carriage, or sleigh, packet 
boat or vessel, (excepting only such letter or letters as may be directed to the owner 
or owners of such conveyance, and relating to the same, or to the person to whom 
any packet or bundle in such conveyance is intended to be delivered,) every person 
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so offending shall forfeit for every such offence the sum of fifty dollars: Prowded 
that it shall be lawful for any.person to send letters or packets by a special mes 
senger.” 


‘ 

By the act of March 3, 1825, all the previous acts estab- 
lishing and regulating the department were reduced to one. 
This new act contained all the previous regulations in regard to 
ship-letters, but the rule in regard to private mails was some- 
what relaxed. 

“Sect. 19. And he it further enacted, That no stage or other vehicle, which regu- 
larly performs trips on a post-road, or on a road parallel to it, shall convey letters ; nor 
shall any packet boat or other vessel, which regularly plies on a water declared to be 
a post-road, except such as relate to some part of the cargo. For the violation of this 
provision, the owner of the carriage, or other vehicle, or vessel, shall incur the penalty 
of fifty dollars. And the person who has charge of such carriage, or other vehicle, 
or vessel, may be prosecuted under this section, and the property in his charge may 
be levied on and sold, in satisfaction of the penalty and costs of suit: Provided, That 
it shall be lawful for any one to send letters by special messenger,” 


But this worked badly, as it was thought, and two years 
afterwards, it is believed, upon the suggestion of Judge 
McLean, then postmaster-general, the following provision was 
made : — 

“Sect. 3. And be it further enacted, That no person, other than the Postmaster 
General, or his authorized agents, shall set up any foot or horse post, for the convey 
ance of letters and packets, upon any post-road, which is or may be established as 
such by law; and every person who shall offend herein, shall incur a penalty of not 
exceeding fifty dollars, for each letter or packet so carried.” Act March 2, 1827. 

Things remained in this state, until the business-men in the 
Atlantic cities, fancying themselves aggrieved by the high rates 
and irregularity of the department, began openly to encourage 
“private expresses,” or “ independent mails.” We all remem- 
ber the office in State street, from which letters were regularly 
forwarded to New York, at one third of the post-office rates. 
The revenue of the department sensibly diminished, and it be- 
came necessary to adopt new measures for its support. But 
what was to be done? The postmaster-general appealed to 
congress to interfere and protect the monopoly, but the people 
of the whole country were appealing at the same time. The 
influence of Rowland Hill’s reform was beginning to be felt on 
this side of the Atlantic. The people were determined not to 
pay what they had paid, and they laughed at the very idea of 
a monopoly. Under these circumstances, the act of March 3, 
1845, was passed, not without opposition, but still without a 
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party division. The ostensible objects of this act were (1) to 
reduce the rates of postage, (2} to limit the use and correct 
the abuse of the franking privilege, (3) to prevent frauds upon 
the revenue. It is not necessary to repeat its details in this 
article. A most material reduction of rates was provided for, 
and it being clear that all that “ mailable matter”? which had 
previously been franked would be too heavy a burden on the 
department under the new rates, the franking privilege was re- 
pealed in most cases, and provision was made for charging the 
postage on public communications to the respective departments. 
This was a most material innovation. At first, it was thought 
that the post-office might be relied upon to raise part of the rev- 
enue of the government, — next, that it at least ought to pay 
its own expenses and the expenses of the free letters — but here 
the principle was introduced, that so far from yielding a reve- 
nue, it might become a charge upon the general treasury, and 
that the utmost which could be claimed was that the receipts 
(including what was received from the general treasury, should 
be equal to the expenses. This was a most important innova- 
tion as affecting the constitutional question. But no part of 
the law of 1845 was thought by most people of such impor- 
tance as the sections against private expresses. 


“Sec. 9. And be it further enacted, That it shall not be lawful for any person or 
persons to establish any private express or expresses for the conveyance, nor in any 
manner to cause to be conveyed, or provide for the conveyance or transportation by 
regular trips, or at stated periods or intervals, from one city, town, or other place, to 
any other city, town, or place in the United States, between and from and to which 
cities, towns, or other places the United States mail is regularly transported, under 
the authority of the Post-Oilice Department, of any letters, packets, or packages of 
letters, or other matter properly transmittible in the United States mail, except news- 
papers, pamphlets, magazines and periodicals ; and each and every person offending 
against this provision, or aiding and assisting therein, or acting as such private express, 
shall, for each time any letter or letters, packet or packages, or other matter properly 
transmittible by mail, except newspapers, pamphlets, magazines, periodicals, shall or 
may be, by him, her, or them, or through his, her or their means or instrumentality, in 
whole or in part, conveyed or transported, contrary to the true intent, spirit, and 
meaning of this section, forfeit and pay the sum of one hundred and fifty dollars. 

“Sec. 10. And beit further enacted, That it shall not be lawful for any stage-coach, 
railroad car, steamboat, packet boat, or other vehicle or vessel, nov any of the owners, 
managers, servants, or crews of either, which regularly performs trips at stated pe- 
riods, on a post route, or between two or more cities, towns, or other places, from one 
to the other of which the United States mail is regularly conveyed under the author- 
ity of the Post-Oilice Department, to transport or convey, otherwise than in the mail, 
any letter or letters, packet or packages of letters, or other mailable matter whatso- 
ever, except such as may have relation to some part of the cargo of such steamboat, 
packet boat, or other vessel, or to some article at the same time conveyed by the same 
stage-coach, railroad car, or other vehicle, and excepting also, newspapers, pamphlets, 
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magazines, and periodicals; and for every such offence, the owner or owners of the 
stage-coach, railroad car, steamboat, packet boat, or other vehicle or vessel, shall 
forfeit and pay the sum of one hundred dollars ; and the driver, captain, conductor, or 
person having charge of any such stage-coach, railroad car, steamboat, packet boat, 
or other vehicle or vessel, at the time of the commission of any such offence, and who 
shall not at that time be the owner thereof, in whole nor in part, shall, in like manner, 
forfeit and pay, in every such case of offence, the sum of fifty dollars. 

Sec. 11. And beit further enacted, That the owner or owners of every stage-coach, 


railroad car, steamboat, or other vehicle or vessel, which shall, with the knowledge of 


any owner or owners, in whole or in part, or with the knowledge or connivance ot 
the driver, conductor, captain, or other person having charge of any such stage-coach 
railroad car, steamboat, or other vessel or vehicle, convey or transport any person or 
persons, acting or employed as a private express for the conveyance of letters, pack- 
ets, or packages of letters, or other mailable matter, and actually in possession of such 
mailable matter, for the purpose of transportation, contrary to the spirit, true intent, 
and meaning of the preceding sections of this law, shall be subject to the like fines 
and penalties as are hereinbefore provided and directed in the case of persons acting 
as such private expresses, and of persons employing the same; but nothing in this 
act contained shall be construed to prohibit the conveyance or transmission of letters, 
packets or packages, or other matter, to any part of the United States, by private 
hands, no compensation being tendered or received therefor in any way, or by a spe- 
cial messenger employed only for the single particular occasion. 

“Sec. 12. And be it further enacted, That all persons whatsoever who shall, after 
the passage of this act, transmit by any private express, or other means by this act 
declared to be unlawful, any letter or letters, package or packages, or other mailable 
matter, excepting newspapers, pamphlets, magazines, and periodicals, or who shall 
place or cause to be deposited at an appointed place, for the purpose of being trans- 
ported by such unlawful means, any matter or thing properly transmittible, by mail, 
excepting newspapers, pamphlets, magazines and periodicals, or who shall deliver 
any such matter, excepting newspapers, pamphlets, magazines and periodicals for 
transmission to any agent or agents of such unlawful expresses, shall, for each and 
every oflence, forfeit and pay the sum of fifty dollars.” 


Expresses had grown up with railroads, and the provisions of 
the previous laws hardly met their case, but the great difficulty 
was that they were fully supported by public opinion, and after 
the act of 1845 had been agreed upon, and people were pre- 
paring to acquiesce in the post-office monopoly, in consideration 
of the reduction of rates, the government was almost compelled 
to grant the extension to the express-men which was secured by 
the joint resolution of March 3, 1845, postponing the operation 
of the new law until the subsequent July. An act was passed in 
1847, somewhat changing the details of the act of 1845; but the 
only act since 1845 which involves any new principle is the ‘* Act 
to amend the Act to provide for the transportation of the mail 
between the United States and foreign countries, and for other 
purposes.” This provides that the postmaster-general, by di- 
rection of the president, may lay the same rate of duty on all 
mailable matter leaving or reaching the United States in the 
vessels of any nation, as is laid on such matter when it reaches 
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or leaves the ports of such nation in American ships. And 
power is given to the officers of the customs, &c., to open all 
parcels suspected of containing mailable matter, and to detain 
vessels until such parcels are delivered at the post-office. We 
may hereafter refer to this, for brevity’s sake, as the “ Retalia- 
tory Act.” 

As the result of this analysis of the post-office legislation of 
the country, it may be briefly stated that under the power “ to 
establish post-offices and post-roads,” the general government 
have claimed the right to raise a revenue by postage on letters, 
and the erelusive right to convey “ mailable matter ” not only 
throughout the country, but also between our own and other 
countries. In regard to the term “ mailable matter,” the gov- 
ernment should have the benefit of its definition contained in 
§ 15 of the act of 1845. 


“Sec. 15. And Le it further enacted, That “mailable matter,” and “matter pro- 
perly transmittible by mail,” shall be deemed and taken to mean, all letters and news- 
papers, and all magazines and pamphilets periodically published, or which may be 
published in regular series or in successive numbers, under the same title, though at 
irregular intervals, and all other written or printed matter whereof each copy or num- 
ber shall not exceed eight ounces in weight, except bank notes, sent in packages or 
bundles, without written letters accompanying them; but bound books, of any size, 
shall not be held to be included within the meaning of these terms. And any packet 
or packets, of whatever size or weight, being made up of any such mailable matter, 
shall subject all persons concerned in transporting the same to all the penaities of this 
law, equally as if it or they were not so made up into a packet or packages. But 
nothing in this act contained shall be so construed as to prohibit any person whatever, 
from transporting, or causing to be transported, over any mail route, or any road or 
way parallel thereto, any books, magazines, or pamphlets, or newspapers, not marked, 
directed, or intended for imiediate distribution to subscribers or others, but intended 
for sale as merchandise, and transported in the usual mode of transporting merchan- 
dise over the particular route used, and sent or consigned to some bona fide dealer or 
agent for the sale thereof; nor shall anything herein be construed to interfere with 
the right of any traveller to have and take with him or her, for his or her own use, 
any book, pamphlet, magazine or newspaper.” 


Having shown, at the commencement of the article, that there 
is nothing in the constitution expressly conferring upon con- 
gress an exclusive right to control the transmission of mail- 
able matter, it remains to be seen whether the constitutional 
grant confers upon congress, by necessary implication, the 
monopoly which has been claimed. A question has been 
made in the courts, and by the executive and legislative 
departments of the government, as to the force of the word 
‘‘establish”’ in this connection; some contending that it 
merely expresses a power to direct where post-offices shall be 
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kept, and on what roads mails shall be carried, and others that 
the power comprehends also the right to construct and repair 
any roads necessary for the transportation of the mail.? This 
discussion is immaterial to the question under consideration, 
and it may be admitted for the purposes of our own argument, 
that this power gives congress as clear a right to construct and 
maintain roads as the power to lay taxes, &c., confers upon it 
the authority to build custom-houses and equip revenue cutters. 
Nor does it seem worth while to deny that the grant confers by 
implication the right to punish mail robberies, although this 
right is not perhaps indispensably necessary to the existence of 
the power.’ So also the power would seem to deprive the state 
governments or any inferior civil organization of the right to 
tax the post-office property,* or to prevent the transportation of 
the mail on Sundays.° 

But is the idea of a monopoly incidental to the grant? Not- 
withstanding the acquiescence of sixty years, we venture to 
deny that it is. How comes it, then, that it has been acqui- 
esced in? We may answer this, rather clumsily it is true, by 
saying that the acquiescence amounts, after all, to but little, for 
though the right of the government has not been very generally 
denied, yet all the monopoly regulations are and have been vio- 
lated by the people every day in the year, and every hour in 
the day. While the rates of postage are high, private mails 
will be supported, and any attempt by the government to in- 
terfere in such cases would create a revolution in public opin- 
ion which would prostrate the post-office system in three 
months. The monopoly has been acquiesced in to the extent 
to which it has been enforced in practice, because no one had 
an interest to dispute it. At the time of the adoption of the 
constitution, a postal system such as had existed under the con- 
federacy, was thought necessary for the accommodation of the 
public. In the then unsettled state of the country, private en- 








1 3 Story Com. Const. § 1123; 4 Eliot’s Deb. 479, 354; Message of Pres. Mun 
roe, May 4, 1822. 

2 Dickey v. Turnpike Road Co.,7 Dana R. 113; 4 Eliot’s Deb. 354, 355; Rawle on 
the Constitution, 104, 

3 McCulloch v. Maryland, 4 Wheat. R, 316. 

4 McCulloch v. Maryland, ut sup. ; Oshorne v. Bank United States, 9 Wieat 
738. 

5 Umited States v. Hart, Pet. C, C. R. 390 
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terprise could accomplish but little in comparison with the govern- 
ment, and consequently, as we have seen, the postal system of the 
confederacy was adopted, although many of its prominent charac- 
teristics were at variance with the new constitution. The power 
“to establish post-offices and post-roads is dismissed in the Fed- 
eralist with the single remark that “ the power of establishing 
post-roads must, in every view, be a harmless power ; and may 
perhaps, by judicious management, become productive of great 
public conveniency. Nothing which tends to facilitate the inter- 
course between the states, can be deemed unworthy of the public 
care.” 

But it is said that a postal system is worthless without a mo- 
nopoly ; that competition would be fatal to it; that although 
the government can afford to carry letters between Boston and 
New York for five cents, they cannot afford to take them from 
Eastport to San Francisco for ten; and that unless the losses 
on the ‘long postages’’* can be made up out of the profits of 
the “short postages,” the department will become bankrupt. 
Suppose it does. Do such considerations affect the constitu- 
tional question? Does the constitution confer the power to 
raise a revenue east of the Alleghanies to support the post- 
offices west of the same range? Does the constitution say 
that the expenses of transporting the “ mailable matter ”’ relat- 
ing to official business shall be taxed exclusively upon those who 
write or receive letters? Yet the whole theory of making the 
department support itself, involves such power. 

In the monarchies of the old world a postal system has been 
considered part of the sovereign’s prerogative, — first, as a 
source of general revenue ;* secondly, as the means of con- 
trolling (and even of preventing) the transmission of intelli- 
gence.* Thus in England, before the general postal reform, 





1 Federalist, No. 42. 

2 We use these terms “long postages” and “ short postages ” from the want ot 
more accurate ones. The meaning is obvious. 

3 By the expression “a source of general revenue,’ we think we cannot fail to be 
understood as meaning a source of revenue for the payment of the general expenses 
of the government. We use it several times for brevity’s sake. 

4 In this connection it may be interesting to notice some facts connected with the 
history of posts in other countries. In every nation pretending to a tolerable degree 
of civilization, some arrangement existed for the transmission of intelligence, but this 
generally extended no further than the establishment of couriers for conveying the 
messages of the king. This was the case in Persia, and in Peru at the time of its oc- 
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the post-office department was relied upon for evidence as well 
as the custom-house. The net revenue accruing from the post- 
office during the year preceding the reduction, amounted 
to £1,659,509, 17s, 23d. And it is notorious that at a 
recent date Sir James Graham, the home secretary, after hav- 
ing been detected in opening certain diplomatic letters which 
passed through the mails, and being charged with it in parlia- 
ment, carefully avoided anything which should seem like a 
waiver of a right to doso. He even admitted that it had been 
done before. 

The right of the sovereign to a monopoly of the post-office in 
European countries, rests upon one of these powers, and unless 
one at least of them belongs to our federal government, we 
think their right to a monopoly fails. Has the government, 
then, any such powers? If it has, it must derive them from 
the constitution itself. It cannot take either of them as a ne- 





cupation by the Spaniards. But posts on the present footing are a modern 
invention. 

In France posts were established by an edict dated June 19, 1464, in the reign of 
Louis XL, the great object of that crafty monarch being to possess himself at the ear- 
liest time of all that was going on withia and without his kingdom. It was a part 
of his police system. In the year 1619, under the reign of Louis XIIL, the system 
was completed, and a more regular form given to it by the appointment of a control- 
ler-general of posts. In 1676 the practice of farming out the postal revenue was in- 
troduced by the minister Louvois. This was continued until 1791, after which the 
government collected its own rates. But the Post-oflice was subordinate to the 
grand department of finance, and its receipts relied on to contribute to the gen- 
eral revenue, As to the right of the government to control the transmission of 
intelligence, it may be stated that in 1825, letters sent by commercial couriers from 
Paris to London were broken open, and it was said, in answer to complaints, that the 
right to send couriers was a privilege, in consideration whereof the government had 
the right to examine the contents of the letters, and as late as 1528 an executive de- 
partment existed, entrusted with the unsealing of letters. Since its abolition (Janu- 
ary, 1528,) the secret police have always been in the habit of opening letters, 
although every postmaster had been required to take an oath to observe the inviola- 
bility of letters. 

In England, a postal system seems first to have been established by Stat. 12, Car. IL, 
anno 1660, which authorized the king to settle a post-office, and appoint a governor, 
Posts of a certain sort had existed long before. In the time of the Scottish war, there 
had been one set of posts to perfect the communication with the army inthe North. The 
universities had their posts. Under the reign of the first Charles a postal franchise 
was confirmed by the king to William Frizell and Thomas Witherings. (19 Rymer, 
Feed. 385.) The object was the accommodation of the English merchants, and the 
principal business of the postmasters was to furnish horses for those who wished to 
travel expeditiously, and to despatch extraordinary packets on special occasions. But 
after the act of 12 Car. IL, the post-office receipts formed part of the revenue of the 
realm. By Stat. 15 Car. II., cap. 4, the revenue of the general post-office was settled 
on the Duke of York and his heirs male, and by Stat. 1 Jac. II., C. 12, it was enacted 
that this revenue should belong to the king and his successors. 
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cessary incident to sovereignty, for by the terms of the consti- 
tution itself, and the familiar doctrine of constitutional law, all 
the attributes and incidents of sovereignty, not granted by ex- 
press terms or by necessary implication, are reserved to the 
states. 

First, then, as to making the post-office a source of general rev- 
enue. This right was earnestly claimed, as we have seen, by the 
executive officers in the earliest days of the government, and it 
has been assumed to a certain extent in all the subsequent leg- 
islation, although the tendency has been to throw part of the 
expenses of the department upon the general government. But, 
most clearly, the constitution does not say that the post-office shall 
be relied on as a source of general revenue. In the enume- 
ration of powers in the eighth section are these paragraphs : — 

“1. To lay and collect taxes, duties, imposts and excises, to pay the debts and pro- 

vide for the common defence and general welfare of the Unite d States ; but all duties, 
imposts and excises, shall be uniform throughout the United States. 

‘2. To borrow money on the credit of the United States.” 

Expressio minus, exclusio alterius is the rule of constitu- 
tional interpretation. These are the only sources indicated for 
raising funds “ to pay the debts and provide for the common 
defence and general welfare.’ Their enumeration confines the 
government to them. And we think it clear that neither of the 
indefinite terms, taxes, duties, imposts, and excises, can in- 
clude post-office charges. We are confirmed in this impression 
hy the fact that in Mr. Patterson’s basis of a constitution con- 
tained in a series of resolutions proposed to the convention, he 
thought it necessary to enumerate the post-office rates as a legiti- 
mate source of revenue.’ The convention rejected his language, 
and, we think, his theory also. Besides, if we include post- 
office rates under the term “ taxes,” how can we meet the fun- 
damental principle of the constitution, that taxation and repre- 
sentation must go together ? 

The other doctrine, that the government has a right to 
control the transmission of intelligence may answer for the 
crumbling monarchies of Europe, but it is at variance with all 
the principles of a republican government. It savors of despot- 
ism, of martial law. It is fatal to the freedom of speech and 
of the press, and as such is directly denied by the first amend- 





! 2 Madison Papers, 863. 
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ment of the constitution. The claim was once made in this 
country by the introduction of a bill to prevent the circulation 
of incendiary matter through the mails. The origin and his- 
tory of this bill need not be detailed, but without referring to 
the exciting causes which suggested it, we must adhere to the 
opinion that the moment the power of searching and sifting the 
mails is surrendered to the government, the independence of 
the nation is gone. The principle is too clear for argument. 

If, then, the federal government have no power to raise a 
general revenue from the post-office, and no power of espionage, 
upon what ground can they claim this exclusive right to super- 
intend the transmission of “ mailable matter ?’? Upon what 
ground can they claim the right to say what ‘ mailable ”’ mat- 
teris? If the last right exists, who shall say where it ends ? 
It may be enacted one year that newspapers and letters con- 
stitute ‘‘mailable matter,” the next that pamphlets and 
printed books do, and so on, little by little, until the govern- 
ment monopolizes the carrying trade of the country. The ab- 
surdity of the claim proves its fallacy. Then there is the 
grand question recently opened by the invention of the electric 
telegraph. Perhaps ‘“‘ mailable matter’ is transported over 
the wires, but after the government have monopolized the 
lightning, we shall look back in melancholy sorrow upon 
that passage in James Otis’s speech, in which he congratu- 
lated the people of America that rain and dew did not 
come from abroad." 


1 We believe this term “ mailable matter ” was first technically used by Postmaster- 
Genera! Wicklifle during the post-oilice agitation of 1543-1545, This extreme claim 
of constitutional rights for the general government was undoubtedly suggested by an 
honest desire to protect the postal revenue from utter annihilation by the competition 
of private expresses. Nor would we deny to Mr. Wicklifle the praise which is due 
to him for the vigilance and energy which he displayed in the discharge of the ardu- 
ous duties of a most obnoxious office. But the only way to expose the fallacy of 
this claim of constitutional authority seemed to be to point out its absurdity. Other 
illustrations might be enumerated. In England, a practice has always prevailed 
of sending samples of calicoes, cotton goods, &c., through the mail. Why may 
not our government claim such articles as “mailable matter?” And if they may 
claim a monopoly in the transportation of small pieces, why may they not extend it to 
large packages? In short, the moment the right of defining “ mailable matter” is 
conceded to the federal government, the power is practically given them of monopo- 
lizing the whole carrying trade. 

The question of the telegraph, which is dismissed above with a little pleas- 
antry, is one of vast magnitude. As soon as the apparatus is made more per- 
fect, so that dispatches may be transmitted with more economy and accuracy, it 
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dut even supposing that the government has the right to monop- 
vlize the business of transporting mailable matter within its limits, 
whence comes its right in regard to ship-letters, and its right to 
pass “ retaliatory laws?” These rights must depend on the theory 
of yencral revenue, or the theory of espionage. Upon no other 
ground can the practice be justified of requiring all letters 
brought by a foreign vessel to merchants in Boston to pass 
through the office. The vessel may arrive after the office is 
closed for the night. The gentlemen to whom they are direct- 
ed may be waiting upon the wharves. Yet the law is impera- 
tive. The letters must be sent to the office. They cannot be 
assorted till morning, and then they cannot be delivered without 
extra charge. Part of the amount thus charged goes to the 
master. What is the rest paid for? Why, for delivering the 
letter, (that is, giving it a place in the office,) and this may be 
anything but a favor. 

But the principle of the retaliatory law is even worse. It is 
like anexport duty, which is clearly unconstitutional. (Const. 
Art. 1, §9, 95.) It provides that under certain cireum- 
stances, no foreign vessel shall take letters out of the country, 
except upon payment of a fixed rate. Regulations of this sort 
are generally popular, because the parties apparently affected 
are foreigners, and not entitled to the protection of our laws, 
but after all, our own citizens are compelled to pay the extra 
postage, just as under the operation of a high tariff, the consumers 
pay the duties. Really, the exercise of such a power seems to 
be an excess of authority not conferred by the constitution. 

As a final result of these reflections, which are necessarily 
very crude, from the novelty of the question, and which are 
not perhaps expressed with proper care and dignity, we venture 
to deny that the post-office monopoly is constitutional. We have 
not taken this ground at the suggestion of any friends of cheap 
postage, or of any political reformers. The question of postal re- 
form is already embarrassing congress, and the constitutional ques- 
tion which has so long lain dormant must also soon be agitated. 
It may become so much involved with other party questions as 


claim the exclusive right to conduct it? We will not anticipate the question, but 
would only suggest that the surrender of it would give the government an inquisito- 
rial power equal to Napoleon’s police system under Fouché. 
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to render it improper for discussion in this journal, and we were 
anxious to consider it while it could be considered calmly. If 
the people wish for cheap postage, let them have it. If they 
wish to have their letters transported for less than it really 
costs, let the deficiency be paid out of the general treasury. If 
congress think it an object to establish a free mail, even to the 
most deserted posts in Oregon, why have they not quite as 
much right to do so as to establish a light-house, or to build a 
fort, or to carry free the letters of president's widows and the 
soldiers in Mexico? This would rest upon the principle 
set forth in the Federalist, that the post-office establishment 
should accommodate the people of the United States. Then, 
why should not the peopie of the United States pay for it, or 
at least make up the excess of expenditure? But the idea of 
monopoly, the idea that the post-office must pay for itself, that 
the department is a unit, that its receipts must be equal to 
every charge that can be put upon it, as for transporting free 
and dead letters, and the extraordinary expenses in the unset- 
tled parts of the country, and that, to secure this, the competi- 
tion arising from private enterprise should be destroyed, — this 
idea, though generally prevalent, seems wholly incorreet. If 
the government provides satisfactorily for the accommodation of 
the public, an opposition could not be sustained. If it does 
not, the people ought to have the benefit of an opposition. It 
is, after all, a clear principle of constitutional law as well as of 
popular feeling, that the post-office is made for the public, and 
not the public for the post-office. 


Recent American Decisious. 


Circuit Court of the United States for the District of Columbia. 


Hvueu D. McEtratn vs. Betsey McIntosn eT AL. 


The Courts of the United States have no authority to enjoin the officers of the gov- 
ernment against performing any merely ministerial act. Case of Kendall vy. United 
States, (12 Pet. 609,) examined. 

The question whether a power of attorney from an Indian woman to another person, 
to recover the amount due to said Indian woman upon a land reservation (agreea- 
bly to the Indian treaties) and to retain half the amount recovered, as a compen- 


2 Car SSE alana 


syrd. BEFAL 


AS 


or 


ee Se ae 











eo 








400 Recent American Decisions. 


sation, is so far contrary to the policy of the resolution of March —, 1848, as to 
justify the officers of the treasury department in refusing to pay the amount re- 
covered, or any part of it, to such attorney, and the question whether such power 
of attorney be duly executed, are questions to be decided according to the discre- 
tion of the respective oilicers of the treasury; nor can the courts of the United 
States interfere in any way to guide or control the executive officers, or to enter- 
tain any appeal from his decision. 


Tus was a bill for an injunction to prevent Betsey McIntosh 
from receiving, and the secretary of the treasury and the second 
comptroller from paying to her more than one half of her claim 
of $7,680, awarded to her under the Cherokee treaties of 
1817 and [1819]. 

The parties were Hugh D. McElrath, complainant, and 
Betsey McIntosh, of the Cherokee nation, residing in the In- 
dian territory west of the Mississippi, John H. Eaton, of Wash- 
ington, D. C., and the secretary and second comptroller of the 
United States treasury department. 

The bill stated in substance, that the respondent, Betsey 
McIntosh, a white woman, born within the United States, re- 
moved and dwelt in the Cherokee nation of Indians, where they 
were residing east of the river Mississippi, and became the 
head of an Indian family, and thereby became entitled under 
the treaties of 1817 and 1819, between the United States and 
the Cherokee nation of Indians, to a reservation of 640 acres 
of land, including her buildings and improvements, by electing 
to remain in the United States and become a citizen thereof, 
and by filing her name accordingly in the office of the Chero- 
kee agent of the United States in due form, as required by the 
8th article of the said treaty of 1817. And afterwards un- 
der the treaty of the 29th of December, 1835, concluded at 
New Echota, and the supplementary articles of 1st March, 
1836, she removed with the Cherokees to their country west 
of the river Mississippi, on Arkansas and White rivers, and 
became entitled to compensation in money for her reservation 
of 640 acres of land and improvements, to be adjudicated by 
commissioners appointed by the United States according to 
the 17th article of the said treaty of New Echota; whose 
award in favor of the claimants is, by the said treaty, declared 
final against the United States, and to be paid to the several 
and respective claimants, upon the certificate of the commis- 
sioners of the amount due to the several claimants. 
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Notwithstanding which, in January, 1845, she had received 
nothing for her reservation of 640 acres of land and improve- 
ments thereon, and she then employed the complainant, McE!- 
rath, to attend to and prosecute her claim, and engaged to 
pay him a commission of one half of whatever sum might be 
awarded to her, and accordingly executed the following power 
of attorney to him on the 9th of January, 1845. 


Whereas by the treaties of 1817, and 1819, made and concluded between the United 
States and the Cherokee tribe of Indians, a reservation of 640 acres of land was re- 
served to Betsey McIntosh: Now, to the end that the said right may be prosecuted 
and ascertained before a propertribunal, I do hereby authorize and empower H. D 
McElrath my attorney in fact, for me and on my behalf, to cause said claim to be fairly 
prosecuted, whether before the Cherokee commissioners, congress, the judicial tri- 
bunals, or other department of government as to my attorney may appear fit and 
proper, and for him to do in the premises whatever and all things I, if present, 
could do and perform, intending and hereby giving full ratification to all his acts, 
without the future right of revocation being reserved or retained ; revoking and 
making void all former powers of attorney by me made ; and as compensation here- 
with attached and connected for the labor and services of my said attorney and ex- 
pense of engaging suitable legal counsel, [such as he may think fit] it is agreed and 
covenanted that he shall receive and be paid one half of what may ultimately be 
recovered, The power, also, of substituting any other attorney in fact by him deemed 
necessary is fully authorized. 

In testimony whereof [ have hereto set my hand and seal this 9th day of January, 
1845. her 

Betsry + McInrosu, (Seal. ) 

Witness, mérk, 

G. W. Moraan, 

Ww. S. Horr. 

This power was duly acknowledged and certified. The bill 
further stated, that the complainant, by virtue of the authority 
contained in that power, to employ an attorney under him 
to prosecute the claim, employed the defendant, John H. 
Eaton, and agreed to give him for his services and agency 
in the matter, one half of the compensation which the de- 
fendant, Betsey, had stipulated to give to the complainant, 
and to that end and effect, executed and delivered to the de- 
fendant, Eaton, a writing and power. 

The bill further alleged, that by the agency of the complain- 
ant and the defendant, Eaton, an award was made by the board 
of commissioners, on the day of May, 1847, in favor of 
the defendant, Betsey, for the sum of $7,680, and duly certi- 
fied by the said commissioners, whereby the complainant and 
said Eaton became entitled to one half of said sum. 

That when the certificate of the commissioners was first pre- 
sented for payment, the second comptroller refused to pay, pre- 
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tending that the appropriations, which had been made by con- 
gress for carrying into effect the treaty of New Echota, did not 
embrace Betsey McIntosh’s case ; and, therefore, the com- 
plainant’s attorney, J. H. Eaton, applied to congress, who 
passed the resolution approved 14th March, 1848, in her favor. 

That upon presentation of the certificate of commissioners in 
favor of the defendant, Betsey, her power of attorney and con- 
tract therein contained, and the power given by the complain- 
ant to Eaton, the second auditor of the treasury, issued a certi- 
ficate in favor of the said Eaton for $5,840, being one half the 
award in favor of the defendant, Betsey ; but when that was 
presented to the second comptroller of the treasury, he refused 
to approve and certify it, and yet continues to refuse under the 
pretext that a general order made by the secretary of war in 
October, 1846, (Exhibit B.) inhibits any money being paid 
under this power of attorney, and so the complainant is ob- 
structed from receiving as the attorney of the defendant, Bet- 
sey, either the whole sum due to her, or his part thereof, and 
the secretary of the treasury refuses to cause the said certifi- 
cate to be paid, notwithstanding the appropriation for that pur- 
pose remains unexpended. 

That the power of attorney to the complainants was coupled 
with an interest, and cannot be revoked by the said Betsey, 
nor abrogated, nor impaired by the executive officers of the 
government, nor even by the congress of the United States. 
That Betsey McIntosh is a white woman, a native citizen of the 
United States, although residing in the Cherokee country, and 
therefore, not within the order of the secretary of war, which 
contains the following clause : —“ Should any Indian or Indians, 
however, notwithstanding the above determination,” [to dis- 
countenance the practice of obtaining powers of attorney from 
Indians] “ persist in giving powers of attorney, no part of the 
sum, which may be recovered thereupon, will be paid to the 
persons holding them, except such an amount as, under the cir- 
cumstances of the case, may appear to the department to be a 
fair and just compensation for their trouble and expense. The 
remainder will, in all cases, be remitted to the agent or sub- 
agent, for payment to the Indian claimant in person.” 

The bill farther stated, that the secretary of war had thought 
fit to make his own valuation of the services of the defendant, 
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Eaton, as the agent and attorney of the defendant, Betsey, and 
upon his valuation of those seryices, had caused to be paid to 
the defendant, Eaton, as the attorney of the said Betsey, be- 
tween one and two thousand dollars, which he received, not in 
full for his services, but only because the department would 
pay no more, and therefore he was unwillingly compelled to re- 
ceive a part only. That application had been made to the de- 
fendant, Betsey, to renew or re-execute the power of attorney 
to the complainant, or to execute a power to the complainant 
to receive at the treasury of the United States his part of the 
sum contracted to be allowed to him, and now due to him and 
to the attorney, J. HI. Eaton, which the defendant, Betsey, 
has declined to do. 

That the power of attorney and the agreement and stipu- 
lations therein, were given by the defendant Betsey, and re- 
ceived by the complainant with the intention that they should 
create, and under the belief that they did create a specific lien, 
security and assignment of one half of the demand of the said 
Betsey, and of one half of the money which should be allowed 
her by the United States for her reservation of land; and the 
complainant positively avers that, without such security, he 
would not have adventured his time, money and services for 
the said Betsey, who resided with the Cherokee Indians in the 
far West, had but very little property, except her said claim, 
and that property, so in her possession and visible, was not to 
be reached by any compulsory process from any court, state or 
federal, of the United States; that it was well undeasinnl by 
the defendant Betsey, that the complainant would not undertake 
to prosecute her claim solely upon her personal responsibility 
for compensation, but required the lien and security by the 
specific authority to receive the money, that is, half of the 
money which should be allowed her for her reservation claim. 

The bill prayed that Betsey McIntosh, John H. Eaton, Rob- 
ert J. Walker, secretary of the treasury, and Albion K. 
Parris, the second comptroller, may be made parties, and that 
Betsey McIntosh might be enjoined from receiving out of the 
treasury of the United States any more than one half of the 
said certificate so allowed by the commissioner appointed 
under art. XVII. of the treaty of New Echota, until the 
matters of the bill shall be finally heard and decreed; and 
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that the secretary of the treasury, and second comptroller be 
enjoined from paying, or causing or allowing to be paid, unto 
the said Betsey McIntosh, the sum of $3840, less by the sum 
which has been paid to the defendant John H. Eaton, Xe. 


Upon filing the bill, 

George M. Bibb, for complainant, moved for an injunction 
as prayed in the bill, and contended, 

1. That the power of attorney from Betsey McIntosh to McEI- 
rath, being coupled with an interest, is an assignment of one 
half of her claim, and was a contract which the United States 
ought to recognize. That, as to one half of the claim, it was 
money received by the United States, for the use of the com- 
plainant. It was dis money held by them in trust for him. 

2. That it was a specific lien which followed the fund into 
the hands of the United States. 

3. That the secretary of war had no authority to make the 
rule respecting the payment of money to the attorney of Indians 
who have a natural right to appoint their own attorney. That 
the power was given before the order of October 1, 1846, and 
could not be controlled by it. 

4. That Betsey McIntosh is a white woman, not an Indian, 
“ that she is, therefore, not within the terms of the order. 

. That this court has jurisdiction to compel an executive 
officer of the government to perform any act which it is his 
duty to perform, if it be merely a ministerial act; not an ex- 
ecutive act appertaining to the duties of his office as an execu- 
tive officer, and that the act of paying this money to the com- 
plainant is a purely ministerial act, which the official character 
of the defendant will not exempt him from the duty of per- 
forming. 


Ransom IT. Gillett, solicitor of the treasury, for the defend- 
ants, the officers of the government. 

In the case before the court, the question is simply this: 
The executive branch of the government has decided that 
the faithful execution of the law requires that the money ap- 
propriated for this claim shall be paid directly to Betsey MeIn- 
tosh, and not to the claimant under the power of attorney ; and 
this court is asked to grant an order prohibiting such payment. 
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The power and jurisdiction of the court over the matter are 
denied in toto. 

1. This court has no jurisdiction beyond what has been con- 
ferred upon it by statute. These statutes are the 13th and 
14th sections of the judiciary act, (Stat. at Large, vol. i. pp. 
80, 81, 82,) the 11th section of judiciary act of February 13, 
1801, (idem. vol. ii. p. 98,) so far as that section is not re- 
pealed, the Ist, 3d and 5th sections of the act of February 27, 
1801, (idem. pp. 103, 105, 106,) establishing this court. 
(See 1 Kent’s Com. 6th ed. 339, and cases there cited; 1 
Gall. 488 ; 2 Dall. 384.) 

2. The writs expressly authorized by the judiciary acts are 
such, and only such, as are necessary to carry out the jurisdic- 
tion conferred upon the court by those statutes agreeably to the 
principles and usages of law. Melntire vy. Wood, (7 Cranch, 
504) ; Smith v. Jackson, (Paine’s C. C. Rep. 4535) ; MeClung 
v. Silliman, (6 Wheat. 598) ; 1 Kent’s Com. 322); Bouvier’s 
Law Dict. 7, tit. Wandamus, and cases there cited. 

3. The writs specified in the judiciary act can only apply to 
cases in which the court has jurisdiction over the party or the 
subject-matter of the suit, so that the court can punish the 
party for disobedience, or change the title to the subject-mat- 
ter of the suit by judicial proceedings. This court has no 
jurisdiction over Betsy McIntosh in the Indian country, nor 
over the United States as a corporation, nor the money in the 
treasury ; and therefore has no authority to act upon or con- 
trol either. 3 Bland, Ch. Rep. 423-4; 7 Paige, 167; 7 
Vesey, 251; 4 John. C. 25; 3 Daniell’s Ch. Prac. 133-4 ; 
Sugden on Vendors, 156; Osborn v. United States Bank, (5 
Cond. R. 764, 768) ; Story’s Conflict of Laws, 450; Act of 
Feb. 27, 1801, sec. 5, vol. ii., Stat. at Large, 106; Act of 
. May 3, 1802, sec. 1; idem, 193. See also Act of Feb. 28, 
1839, vol. vy. Stat. at Large, p. 321, sec. 1, where provision is 
made concerning absent defendants. 

4. There is no authority in law for a plaintiff to make the 
United States a party defendant in a suit, or to attach or con- 
trol their moneys in the treasury, either directly or indirectly. 
Naming an officer of the treasury, in the process and serving it 
upon him, will not affect the United States nor their money in 
the treasury. MeKim vy. Odum, (3 Bland’s Ch. R. 420, 425, 
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424); Attorney-Generals’ Opinions, PP. 507, 508, 510, 1066, 
1103, 1303, 1304, 1425. 

5. The common law of Maryland, even if now in force in 
this district, under the act for organizing the District of Co- 
lumbia, (2 Stat. at Large, p. 104,) does not extend the juris- 
diction of this court over the executive officers of the govern- 
ment as such. For the laws of Maryland in force at the time 
of the passage of that act, did not authorize their courts to 
issue writs of injunctions or mandamus against an executive 
officer of that state, or an officer of the general government. 
No case of that kind has been cited, and none ean be found. 

6. Even if the court has jurisdiction over the officer in any 
case, such jurisdiction only extends to cases of a ministerial, 
and not to those of an executive character. The acts which 
the complainant wishes performed are of an executive charac- 
ter, and therefore this court has no jurisdiction. ge v. 
The United “wer (12 Peters, 524); Melntyre v. Wood, 
(7 Cranch, 504) ; S. C. Cond. ~ 4 4; McClung v. Silliman. 
(6 Wheat. 598) ; Cond. Rep. 197, S.C. ; Decatur vy. Pauld- 
ing, (14 Peters, 497); 1 Bland, 186, 189, 584, notes; 
Bordley vy. Lloyd, (A H. & MeH. 27); Runekle v. Winemit- 
ler, (4 idem. 429) ; Elliott v. The Levy Court, (1 idem. 559) ; 
Howard y. Same, (UH. & J. 538) ; Williams v. Cadman, (C. & 
J. 184); McKim v. Odum, (3 Bland, 407) ; Maryland Digest 
of 1847, tit. Mandamus, p. T06; Brashears v. Mason, (6 
Howard 92, 100,101,102.) Ministerial acts are those which are 
specifically directed by a superior power to be performed by an 
inferior, in relation to which such subordinate ministerial officer 
is required to exercise no discretion or judgment, but must 
literally obey the command and perform the act directed. Ex- 
ecutive acts are those which involve discretion or judgment in 
determining whether the duty exists, and whether the law and 
the usual and appropriate forms have been complied with ; and 
these are the acts which are performed by public officers in exe- 
cuting the laws in the ordinary routine of the business of the 
government. Decatur v. Paulding, (14 Peters, 497); Ken- 
dall vy. United States, (12 idem, 524.) 

By the act of July 9, 1832, (Stat. at Large, vol. 4, p. 564, 
sec. 1,) and that of June 30, 1834, (idem, 735,) the presi- 
dent is authorized to make rules and regulations for carrying 
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into effect all laws relating to Indian affairs, including accounts. 
This power he executes through the war department. Williams 
v. United States, (1 Howard, 290) ; Parker vy. United States, 
(1 Peters, 296) ; United States v. Eliason, (16 idem, 291) ; 
Wileox v. Jackson, (13 idem, 490); Holeomb’s U. 8. Dig. 
220, 221, 222. The Act of August 7, 1789, (1 Stat. at 
Large, 49,) ordains that the secretary of war shall conduct the 
business of the department in such manner as the president 
shall, from time to time, order and instruct. On the 11th of 
November, 1836, the secretary of war adopted a regulation 
(see report to Congress by the committee on Indian affairs, 
Dec. 1, 1837, p. 90,) by which the commissioner of Indian 
affairs was directed to rigidly examine all claims and accounts ; 
and when, in the exercise of a sound discretion, he should be 
of the opinion that the claim was just, that it should receive 
his sanction and be passed to the second auditor for settlement ; 
and when contrary to the regulations or instructions, or in his 
opinion improper or unjust, that he should withhold his sane- 
tion and state his objection for the consideration of the account- 
ing officers ; but, in all cases of difficulty depending on disere- 
tion or authority, that he should take the direction of the sec- 
retary of war. 

Before the money can be obtained from the treasury upon 
this claim, the following steps must be taken: (1.) It must 
undergo an administrative examination by the commissioner of 
Indian affairs, under Gen. Jackson’s regulations of November 
11th, 1836. (2.) It must then be examined and settled by 
the second auditor, under the act of March 4, 1817, (5 Stat. 
at Large, 366,) and that of February 24, 1819, (idem, 487, 
secs. 1 and 2.) (3.) It is then to be reéxamined by the se- 
cond comptroller ; and if there is a power of attorney involved 
in the case, he finally passes upon its validity and effect, and 
certifies the settlement to the secretary of war, under the act 
of 3d of March, 1817, (3 Stat. at Large, 367-8, sees. 9, 15.) 
He decides whether, in his opinion, there is an appropriation 
out of which the sum due can be paid. The sum allowed is 
credited on the second auditor’s books. (4.) The secretary of 
war on this founds his requisition on the secretary of the treas- 
ury. Ie judges whether it is a proper case to pay, and whether 
there is an appropriation out of which it may be paid. (5.) 
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This requisition is countersigned by the second comptroller, 
and charged to the appropriation account kept in his office. 
(Act of March 3, 1809, vol. 2, Stat. at Large,535.) (6.) It 
is then sent to the second auditor, (who acts as his register,) 
where it is recorded or charged against the person to balance his 
account. (Act of March 3, 1809, 2 Stat. 535.) (7.) The 
requisition then goes to the secretary of the treasury, who issues 
his warrant on it; and the amount is charged on his book of 
appropriations. He sees that there is an appropriation out 
of which it can lawfully be paid, and judges whether he can 
spare the money from the treasury, and whether there are or 
not other demands upon it, to which good policy and justice 
require him to give a preference. (Act of March 2, 1809, 
sec. 1, 2 Stat. at Large, 535; Act of May 7, 1822, 3 
idem, 689; Act of September 2, 1789, 1 idem, 65.) (8.) It 
is then taken to the first comptroller, who decides whether there 
is an appropriation out of which it can be paid, and if so, he 
charges it to such appropriation, and then countersigns it. 
(Act establishing department of treasury, September 11, 1789, 
1 Stat. at Large, 66; Act of March 3, 1809, 2 idem, 555.) 
(9.) It then goes to the register, who makes the same exami- 
nation, and if he finds there is such appropriation, he charges 
that appropriation with it, and countersigns the warrant; and 
then it is sent to the treasurer. (Treasury Act, September 2, 
1789, sec. 6, 1 Stat. at Large, 67; Act of March 3, 1809, 
sec. 1, 2 idem, 535.) (10.) If the warrant is in due form, 
and has the proper signatures showing that all the regulations 
and forms have been complied with, the treasurer then draws a 
draft on himself, or an assistant treasurer, and the party re- 
ceipts it on the face of the warrant. The draft, on being 
indorsed by the payer, is paid in money. ‘The treasurer never 
pays to any one but the person named in the warrant. He 
never judges of power of attorney, but the exercise of his dis- 
cretion or judgment is confined to the examination of the war- 
rant issued by the seeretary of the treasury and the ascertain- 
ing whether it conforms to the act of March 3, 1809. 

All these acts of the respective officers are clearly of an 
executive nature. None of them can be performed, and none 
declined, without the exercise of the distinguishing character- 
istic of an executive act, judgment or discretion. Executive 
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officers appointed by the president can be controlled in the exe- 
cution ef their duties only by the president. WeClung vy. 
Silliman (6 Wheat. 598); Hole. Dig. 571, § 45. The 
president is beyond the power of any other department, 
except in cases of impeachment. Aendall’s case, (12 Peters, 
524; Hole. Digest, 221.) This necessarily results from 
the power conferred upon him by art. 2, § 3, of the con- 
stitution, requiring him to take care that the laws be faith- 
fully executed. And if the president cannot be controlled 
in the execution of his duties directly, by the judiciary, it is 
equally clear that he cannot be reached by proceeding against 
his subordinates. Were the opposite doctrine to prevail, there 
would no longer be, what was intended by the framers of the 
constitution, an independent and distinct executive branch of 
the government; for all acts required by the president in 
causing the laws to be faithfully executed are, of necessity, 
performed through and by his subordinates. The power con- 
tended for would enable this court to control the whole ma- 
chinery of the government. A pension agent could be com- 
pelled to pay on a power of attorney to the exclusion of the 
pensioner in person, even whether such power was made in 
conformity to the regulations under which the agent was act- 
ing, or net. The court could direct to whom the money should 
be paid under our treaty with Mexico. In time of war it 
might enjoin against supplying the pay, commissary, or quarter- 
master’s departments; and direct the payment of a debt to 
the agent of our adversary, to the extent of the entire means 
in the treasury. This court might even enjoin the salaries of 
the justices of the supreme court of the United States, or de- 
clare that of the president vested in and payable to one of his 
creditors. It could require officers to perform acts for which 
it would be the duty of the president to displace them. 

If it is said that there ought to be some control over the 
executive in the discharge of the various duties committed to 
that branch of the government, two answers may be given. 
(1.) The constitution and laws have created no such tribunal. 
(2.) Judges appointed for life, and not elected by the people, 
but beyond their reach, are no better qualified for this duty 
than the executive, who, once in four years, submits his acts to 


the consideration of his constituents. 
VOL. I.—NO. 1X. —NEW SERIES, 35 




















{10 Recent American Decisions. 


Crancu, C. J. (all the judges concurring.) The first ques- 
tion in natural order is that of jurisdiction. It is, therefore, 
the first which the court will consider. 

It is understood as admitted in argument, that if the act 
intended to be enjoined be not a merely ministerial act, the 
court has not jurisdiction to enjoin the officers of the treasury 
against performing it. 

This doctrine was first promulgated by the supreme court of 
the United States, in the case of Marbury vy. Madison, (1 
Cranch, 165,) where Marshall, C. J., says, “If some acts be 
examinable, and others not, there must be some rule of law to 
suide the court in the exercise of its jurisdiction.”” And in 
p. 166 he says, “ Where the heads of departments are the 
political or confidential agents of the executive merely to exe- 
cute the will of the president, or rather to act in eases in which 
the executive possesses no constitutional or legal discretion, no- 
thing can be more perfectly clear than that their acts are only 
politically examinable.”” And again, in p. 170, he says, “‘ The 
province of the court is solely to decide on the rights of indi- 
viduals, not to inquire how the executive, or executive officers, 
perform duties in which they have a discretion. Questions, in 
their nature political, or which are, by the constitution and 
laws, submitted to the executive, can never be made in this 
court.” 

The chief justice then proceeds to show that the act required 

to be done (the delivery of the commission to Mr. Marbury,) 
was purely a ministerial act, in respect to which the executive 
had no discretion. 

In the case of Kendall y. United States (12 Peters, 609,) 
Mr. Justice Thompson, in delivering the opinion of the su- 
preme court of the United States, says, ‘‘ Under the first head 
of inquiry, it has been considered by the counsel on the part 
of the postmaster-general, that this is a proceeding against him 
to enforce the performance of an official duty, and the proceed- 
ing has been treated as an infringement upon the executive de- 
partment of the government, which has led to a very extensive 
range of argument upon the independence and duties of that 
department ; but which, according to the view taken by the 
court of the case, is entirely misapplied. We do not think 
that the proceedings in this case interfere, in any respect what- 
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ever, with the rights or duties of the executive ; or that it 
involves any conflict of powers between the executive and judi- 
cial departments of the government. The mandamus does not 
seek to direct or control the postmaster-general in the discharge 
of any official duty partaking, in any respect, of an executive 
character ; but to enforce the performance of a mere ministe- 
rial act, which neither he nor the president had any authorit, 
to deny or control.” 

Again, he says, “ The executive power is vested in a presi- 
dent ; and as far as his powers are derived from the constitu- 
tion, he is beyond the reach of any other department, except 
in the mode prescribed by the constitution through the im- 
peaching power. But it by no means follows, that every officer 
in every branch of that department is under the exclusive 
direction of the president. Such a principle, we apprehend, 
is not and certainly cannot be claimed by the president. 

“There are certain political duties imposed upon many officers 
of the executive department, the discharge of which is under 
the direction of the president. But it would be an alarming 
doctrine, that congress cannot impose upon any executive officer 
any duty they may think proper, which is not repugnant to any 
rights secured and protected by the constitution ; and in such 
eases the duty and the responsibility grow out of, and are sub- 
ject to the control of the law, and not to the direction of the 
president. And this is emphatically the case where the duty 
enjoined is of a mere ministerial character. 

** Let us proceed, then,” he says, ‘ to an examination of the 
act required, by the mandamus, to be performed by the post- 
master-general ; and his obligation to perform, or his right to 
resist the performance, must depend upon the act of Congress 


of the 2d of July, 1836. This is a special act for the relief 


of the relators, Stockton and Stokes, and was passed, as ap- 
pears on its face, to adjust and settle certain claims which they 
had for eatra services, as contractor for carrying the mail. 
These claims were, of course, upon the United States, through 
the postmaster-general. The real parties to the dispute were. 
therefore, the relators and the United States. The United 
States could not, of course, be sued, or the claims in any way 
enforced against the United States, without their consent, ob- 
tained through an act of congress, by which they consented to 
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submit these claims to the solicitor of the treasury to inquire 
into the equity of the claims and to make such allowance there- 
for as, upon a full examination of all the evidence, should seem 
right according to the principles of equity ; and the act directs 
the postmaster-general to credit the relators with whatever sum, 
if any, the solicitor shall decide to be due to them, for or on 
account of any such services or contract.” 

Again, (p. 611,) the court say, “ Under this law the post- 
master-general is vested with no discretion or control over the 
decisions of the solicitor ; nor is any appeal or review of that 
decision provided for by the act. The terms of the submission 
was a matter entirely in the discretion of congress; and if 
they thought proper to vest such a power in any one, and 
especially as the arbitrator was an officer of the government, it 
did not vest with the postmaster-general to control congress, or 
the solicitor, in that affair.” 

Again, (p. 613,) the court say, “‘ The act required by the 
law to be done by the postmaster-general, is simply to credit 
the relators with the full amount of the award of the solicitor. 
This is a precise, definite act, purely ministerial ; and about 
which the postmaster-general had no discretion whatever. The 
law, upon its face, shows the existence of accounts between the 
relators and the post-office department. No money was re- 
quired to be paid ; and none could have been drawn out of the 
treasury without further legislative provision, if this credit 
should overbalance the debit standing against the relators. But 
this was a matter with which the postmaster-general had no 
concern. Ife was not called upon to furnish the means of pay- 
ing such balance, if any should be found. He was simply 
required to give the credit. This was not an official act in any 
other sense than being a transaction in the department where 
the books and accounts were kept; and was an official act in 
the same sense that an entry in the minutes of a court, pursu- 
ant to an order of the court, is an official act. There is no 
room for the exercise of any discretion, official or otherwise ; 
all that is shut out by the direct and positive command of the 
law, and the act required to be done is, in any just sense, a 
mere ministerial act.” 

But the case now before this circuit court of the District of 
Columbia is very different from that of Stockton & Stokes. 
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This is an application, upon a bill in equity filed, for an injunc 
tion to inhibit the secretary of the treasury, and the second 
comptroller from paying to Betsey McIntosh the sum of $3,840, 
less by the sum which has been paid to the defendant, Jno. 
H. Eaton, so that, including the sum so already paid to him, the 
one half of the said certificate in favor of Betsey McIntosh 
may be held subject to the final decree of this court. This 
application is founded upon the supposition that this court may, 
by its final decree, order the secretary of the treasury to pay to 
the complainant, McElrath, half of the amount of the said cer- 
tificate, including what has heen paid to the defendant, Eaton : 
for if this court cannot make such a final decree, the injunction, 
if granted, will be vain and nugatory. 

This, then, is a question of jurisdiction, and depends upon 
the question, whether the payment of this claim by the seere- 
tary of the treasury, is an official, executive act, or is purely a 
ministerial act, as in the case of Stockton & Stokes. 

The difference between ministerial acts and executive official 
acts, is clearly stated by the supreme court in the case of 
Decatur vy. Paulding, (A4 Peters, 514, 515.) 

Mr. Chief Justice Taney, in delivering the opinion of the 
court, ‘in the case of Kendall y. United States, (12 Peters, 
524,) it was decided in this court, that the circuit court for 
Washington county in the district of Columbia, has the power 
to issue a mandamus to an officer of the federal government 
commanding him to do a ministerial act. The first question, 
therefore, to be considered in this case is, whether the duty 
imposed upon the secretary of the navy, by the resolution in 
favor of Mrs. Decatur, was a mere ministerial act. 

“‘ The duty required by the resolution was to be performed 
by him as the head of one of the executive departments of the 
government in the ordinary discharge of his official duties. In 
general, such duties, whether imposed by act of congress, or by 
resolution, are not mere ministerial duties. 

“The head of an executive department of the government 
in the administration of the various and important concerns of 
his office, is continually required to exercise judgment and dis- 
cretion. He must exercise his judgment in expounding the 
laws and resolutions of congress, under which he is from time 


to time required to act.”’ 
35* 
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“The court could not entertain an appeal from the decision 
of one of the secretaries, nor revise his judgment in any case 
where the law authorized him to exercise discretion or judg- 
ment; nor can it by mandamus, directly upon the officer, and 
guide and control his judgment or discretion in the matters 
committed to his care, in the ordinary discharge of his official 
duties.” 

Again, (p. 516,) he said: ‘ The interference of the courts 
with the performance of the ordinary duties of the executive 
departments of the government would be productive of nothing 
but mischief; and we are quite satisfied that such a power 
was never intended to be given to them.” 

** The doctrines which this court now hold in relation to the 
executive departments of the government are the same that 
were distinctly announced in the case of Kendall v. The United 
States, (12 Pet. 524.)” 

Again (p. 516) he said: “ We have referred to these pas- 
sages in the opinion of the court in the case of Kendall v. Th: 
United States, in order to show more clearly the distinction 
taken between a mere ministerial act, required to be done by 
the head of an executive department, and a duty imposed upon 
him in his official character as the head of such department, 
in which judgment and discretion are to be exercised. There 
was in that case a difference of opinion in the court in relation 
to the power of the circuit court to issue the mandamus. But 
there was no difference of opinion respecting the act to be 
done. The court were unanimously of opinion that in its char- 
acter the act was merely ministerial. In the case before us it 
is clearly otherwise ; and the resolution in favor of Mrs. De- 
catur, imposed a duty on the secretary of the navy, which re- 
quired the exercise of judgment and discretion ; and, in sucha 
case, the cireuit court had no right, by mandamus, to control 
his judgments, and guide him in the exercise of a discretion 
which the law had confided to him.” 

The same doctrines are affirmed by the supreme court in 
the case of Brashear y. Mason, (6 How. R.100,) where Mr. 
Justice Nelson, in delivering the opinion of the court, says: 
‘We are also of opinion, that if the plaintiff has made out a 
title to his pay as an officer of the United States navy, a man- 
damus would not lie, in the court below, to enforce the pay- 
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ment. | The constitution provides, that no money shall be 
drawn from the treasury but in consequence of appropriations 
made by law. (Art. 1, § 9.) 

“ And it is declared by act of congress (3 Stat. at Large, 
689, sec. 3,) that all moneys appropriated for the use of the 
war and navy departments shall be drawn from the treasury by 
warrants of the secretary of the treasury upon requisitions of 
the secretaries of these departments, countersigned by the 
second comptroller.” 

And, in p. 101, he says, “In the case of Decatur vy. 
Paulding, (A4 Peters, 497,) it was held by this court, that a 
mandamus would not lie from the cireuit court of this district 
to the secretary of the navy to compel him to pay to the plain- 
tiff a sum of money claimed to be due her as a pension under 
a resolution of congress. There was no question as to the 
amount due, if the plaintiff was properly entitled to the pen- 
sion ; and it was made to appear in that case, affirmatively, ou 
the application, that the pension fund was ample to satisfy the 
claim. The fund, also, was under the control of the secre- 
tary, and the money payable on his own warrant. Still, the 
court refused to inquire into the merits of the claim of Mrs. 
Decatur to the pension, or to determine whether it was right- 
fully entitled or not by the secretary, on the ground that the 
courthelow had no jurisdiction over the case, and therefore the 
question was not properly before this court on the writ of error. 
The court say that the duty required of the secretary by the 
resolution, was to be performed by him as the head of one of 
the executive departments of the government in the ordinary 
discharge of his official duties; that, in general, such duties, 
whether imposed by act of congress or by resolution, are not 
mere ministerial duties; that the head of the executive de- 
partment of the government in the administration of the vari- 
ous and important concerns of his office, is continually required 
to exercise judgment and discretion ; and that the court could 
not, by mandamus, act directly upon the officer, and guide and 
control his judgment or discretion in matters committed to his 
care in the ordinary discharge of his official duties. The court 
distinguish the case from Kendall y. United States (12 Peters, 
524,) where there was a mandamus to enforce the performance 
of a mere ministerial act, not involving, on the part of the 
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officer, the exercise of any judgment or discretion. The prin- 
ciple of the case of Mrs. Decatur is decisive of the present 
one. The facts, here, are much stronger to illustrate the in- 
convenience and unfitness of the remedy. Fesides, the duty 
of inquiring into and ascertaining the rate of compensation that 
may be due to the officers, under the laws of congress, no pay- 
ment can be made unless there has been an appropriation for 
the purpose ; and if made, it may have become already ex- 
hausted, or prior requisitions may have been issued sufficient to 
exhaust it. The secretary is obliged to inquire into the condi- 
tion of the fund, and the claims already charged upon it, in 
order to ascertain if there is money enough to pay all the ac- 
cruing demands ; and if not enough, how it shall be apportioned 
among the persons entitled to it. These are important duties, 
calling for the exercise of judgment and discretion on the part 
of the officer, and in which the general creditors of the gov- 
ernment [to the payment of whose demands the particular fund 
is applicable] are interested, as well as the government itself. 
At most, the secretary is but a trustee of the fund for the benefit 
of all those who have claims chargeable upon it, and, like other 
trustees, is bound to administer it with a view to the rights and 
interests of all concerned. It will not do to say that the result 
of the proceeding by the mandamus will show the title of the rela- 
tor to his pay, the amount, and whether there were any moneys 
in the treasury applicable to the demand ; for, upon this ground, 
any creditor of the government would be enabled to enforce 
his claim against it through the head of the proper department, 
hy means of this writ ; and the proceeding by mandamus would 
become as common in the enforcement of demands upon the 
government, as the action of asswmpsit is to enforce like de- 
mands against individuals. 

In the case before this court, the secretary of the treasury, 
in executing the resolution of congress of the 14th March, 1848, 
was called on by the complainant to pay to him, as assignee 
of Betsey McIntosh, one half the sum appropriated by that 
resolution, less the sum already paid to the defendant, J. H. 

vaton. 

The validity, and construction of the power of attorney, and 
assignment, set up by McElrath, and the applicability and con- 
struction of the act of congress of the 29th July, 1846, ch. 66, 
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entitled “ An act in relation to the payment of claims,” are 
necessarily involyed in the duty required of the secretary of 
the treasury, to execute the resolution aforesaid of March, 
1848. 

It may be observed, also, that the resolution of the 14th of 
March, 1848, requires the secretary to pay the money to Bet- 
sey McIntosh (herself), not to her executors, administrators or 
assigns. That the supposed assignment to McElrath, if it be 
an assignment, purports to be of only a part of the debt due by 
the United States, and that the power of attorney to McElrath 
does not expressly authorize him to receive the money, or any 
part of it, but purports to be only a power to prosecute the 
claim to allowance, or judgment; so that, upon these points 
also, it would be necessary that the secretary, before ordering 
the payment of the money, should decide whether he could 
lawfully pay the money to any other person than Betsey McIn- 
tosh herself, — whether it would not be contrary to the policy 
of the law, especially in the case of an Indian claim, to pay 
a part only of the claim, and he must also decide whether the 
power of attorney was duly executed. 

These are all acts of executive discretion, in which the sec- 
retary has sought the advice and opinion of the attorney-gen- 
eral of the United States, and can in no just sense, be said to 
be mere ministerial acts. 

Tn the exercise of this discretion, this court has no right to 
guide or control the executive officer, or to entertain any ap- 
peal from his decision. 

Upon these authorities and by these reasons, this court is 
satisfied that the payment of the claim of Betsey McIntosh is 
not a mere ministerial act, but is a duty appertaining to the 
office of secretary of the treasury, in the discharge of which 
he has a discretion which this court has not jurisdiction to con- 
trol ; and being of that opinion the court deems it unnecessary, 
as it would be unavailing, to give any opinion upon the other 
questions which have been raised in argument. 

The court, therefore, refuses to grant the injunction prayed 
for against the secretary, and second comptroller of the 
treasury. 
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Supreme Court of Massachusetts, Bristol, Plymouth, &c., 
October Term, 1846. 


Freperick Roreson v. CALVIN FRENCH. 


An action cannot be maintained for a deceit practised in the exchange of horses on 
the Lord’s day. 


Tuts was an action for a deceit alleged to have been prac- 
tised by the defendant on the plaintiff, in an exchange of 
horses by them on the 17th of November, 1844. The trial 
was in the court of common pleas, before CoLby, J., whose 
report thereof was as follows: 

Isaac Barker, the plaintiff’s witness, who was the only per- 
son present at the time of the alleged deccit, testified that he 
accompanied the plaintiff to the house of the defendant in 
Randolph, in the county of Norfolk, on the 17th of Novem- 
her, 1844, being the Lord’s day, and that, between the hours 
of three and four o’clock in the afternoon of that day, the 
plaintiff exchanged with the defendant a horse that he had, 
for a horse owned by the defendant, and gave the defendant 
one hundred and seventy-five dollars difference, and that there, 
during that time, and in relation to said exchange of horses, the 
defendant made the representations, and used the deceit, 
charged in the plaintiff’s declaration. 

The plaintiff, upon inquiry by the defendant, admitted that 
he did not expect to control the testimony of the witness, in 
respect to the time when the exchange was made and the de- 
ceit was alleged to have been practised. 

The defendant requested the court to rule, that if the jury 
believed that the purchase of the horse was made by the plain- 
tiff, on the Lord’s day, between sunrise and sunset, and that 
the deceit complained of was in relation to the exchange of 
horses, in the nature of a contract, between sunrise and sunset, 
then the whole proceeding was unlawful, and the plaintiff 
could not maintain his action. But the court ruled, that if 
the deceit was practised in relation to such a contract made 
on the Lord’s day, between sunrise and sunset, it did not, for 
that cause, prevent the plaintiff from recovering of the defend- 
ant for the damage he suffered by the deceit. The jury found 
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for the plaintiff, and the defendant alleged exceptions to the 
ruling of the court. 


Eliot, for the defendant. 
Coffin, for the plaintiff. 


Witpe, J. This was an action upon the case for a deceit 
alleged to have been practised on the plaintiff by the defend- 
ant, on an exchange of horses by them, which was proved, at 
the trial, to have been made on the Lord’s day, and between 
the hours of three and four o’clock in the afternoon. The 
question is, whether upon these facts this action can be main- 
tained ; admitting that the deceit was practised as alleged in 
the declaration. 

By the Rey. Sts. c. 50, § 1, the doing of “any manner of 
labor, business, or work, except only works of necessity and 
charity,” is expressly prohibited ; and every person so offend- 
ing is to be punished by a fine not exceeding ten dollars. 
There was no pretence that the transaction was within the 
exception of the prohibitory clause in the statute, and conse- 
quently it was a direct violation of the law, by both parties. 
In all such cases, it is a well established principle, that a court 
will not lend its aid to a party who founds his action on an 
illegal transaction. When the parties are in pari delicto, the 
court will not interfere to assist either of them. This princi- 
ple is established in numerous cases, which were cited and 
considered in Wheeler v. Russell, (17 Mass. 257.) In the de- 
cision of that case, Parker, C. J., said, “no principle of law is 
better settled, than that no action will lie upon a contract 
made in violation of a statute, or of a principle of the com- 
mon law.” ‘The cases on this point will also be found cited, 
and fully considered by the supreme court of Vermont, in 
Lyon v. Strong, (6 Verm. 219.) That case was precisely 
similar to the one under consideration, and we fully concur 
in the decision of that court. The same principle has been 
recently affirmed in Bosworth v. Inhabitants of Swansey (10 
Met. 363.) In that case, it was decided that a person who 
travels on the Lord’s day, neither from necessity nor charity, 
cannot maintain an action against a town for an injury to him, 
while so travelling, by reason of a defect in the highway, which 
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the town was by law bound to repair. The same principle ap- 
plies to the present case. 

The case of Geer vy. Putnam (10 Mass. 312,) has been sup- 
posed to be opposed to these decisions. But the grounds on 
which that case was decided are very imperfectly reported. 
It is manifest, however, that the case was correctly decided on 
the insufficiency of the plea, and that the case did not depend 
upon the question now under consideration. The plea was, 
that the note sued was made on the Lord’s day; but the ex- 
ception in the statute was not negatived, nor was it averred 
that the note was made between sunrise and sunset, so that the 
plea was clearly insufficient. 

New trial granted. 


County Court, New London County, Connecticut, November 
Term, 1848, at Norwich. 


Davip M. Pratt v. SAmvet Forp. 


In actions arising ez deli¢to, the insanity of the defendant, at the time of committing 
the injury, may be a defence to the action ;— and if the defendant labors under a 
partial insanity, it is not necessary to show that the act in question was the imme- 
diate and unqualified offspring of the particular delusion, to make the defendant 
irresponsible. 

In an action of slander, evidence of the insanity of the defendant is admissible to 
repel the legal presumption of malice, and in mitigation of damages. 

Evidence of hereditary insanity in the defendant’s family is admissible in civil as well 
as in criminal cases. 


Actron on the case for slander. It was stated in the sev- 
eral counts of the declaration, that the defendant, on the 9th 
day of December, 1847, at the town of Bozrah, in New London 
county, in conversation with several different persons, charged 
the plaintiff with having stolen his, the defendant’s, poultry. 
It appeared in evidence that the defendant had lost a turkey 
and several geese from his farm in the month of December ; 
that he soon after called at the residence, and had an interview 
with the brother and sisters of the plaintiff, at which he charged 
the plaintiff with the theft of his fowls, and added, that if the 
defendant did not call over immediately and settle the matter 














County Court, Connecticut. 421 


with him, he should institute a criminal prosecution ; that the 
defendant soon after had a conversation with F. B. Lee, the 
landlord of the plaintiff, in which he made inquiries as to the 
plaintiff’s character for integrity, spoke of the loss of his fowls, 
and stated his suspicions that the plaintiff had committed the 
theft. 

The ground on which the defendant rested his defence was, 
that, for a number of years prior to the several times of speak- 
ing the words, at those times, and subsequently, he had been 
insane; and a large number of witnesses were introduced to 
prove the fact of insanity. The plaintiff brought forward an 
equal number of witnesses to show that the defendant was not 
insane, or if insane, that the insanity was only on the subject 
of religion. Several witnesses stated that the defendant 
claimed to have the power of casting out devils, calling down 
the Spirit, restoring the sick by the prayer of faith, and that 
he visited churches and families without invitation, and prayed, 
sang, and exhorted in a wild and irrational manner ; — and 
also that two of his sisters died maniacs. Other witnesses tes- 
tified, that in relation to all worldly matters the defendant was 
perfectly sane ; that he managed his farm, disposed of his pro- 
duce, transacted all business, and conversed upon all subjects 
other than religious ones, calmly and sanely. 

The testimony as to the insanity of the defendant was re- 
ceived, subject to objection, and it was agreed, that the ques- 
tion respecting its admissibility, should be discussed by the 
counsel in their arguments. 


L. F. S. Foster, and J. T. Wait, for the plaintiff, contended, 
that the defendant, if at all insane, was a monomaniac ; that 
he labored under a single delusion of the mind, and that in all 
other respects his intellectual powers were unaffected, and he 
was sane ; that the rule of law in civil cases did not invalidate 
the acts of such a person, unless it distinctly appeared that 
they were affected by such partial insanity, and that this rule 
applied only in actions founded on contracts. To make insanity 
a defence in an action of libel or slander, it must be proved 
that the defendant did not know the force of the language he 
used, or the character of the charge he made against the 
plaintiff; and that it is a settled rule of law, that proof of the 
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insanity of other members of the family for the purpose for 
which it was here offered, is not admissible in civil cases. 


G. Hill, and H. Strong, for the defendant, insisted, that 
although the principle was indisputable, that in criminal cases 
partial insanity does not take away responsibility for crime, 
unless the mental delusion might be connected with the crime, 
or led to its commission, yet a different rule governs in civil 
cases ; here the law avoids the contract, and holds the party 
irresponsible for the act, though they cannot be traced to, or 
shown to be connected with, or influenced by, the mental delu- 
sion; that in an action of slander, evidence of such partial 
insanity was admissible either to wholly exculpate the defend- 
ant, or to mitigate damages; and that the fact of insanity hav- 
ing existed in the family, furnished proof that the defendant 
labored under the same calamity. 


McCvrpy, J., instructed the jury, that if from the testimony, 
they believed that the defendant was insane at the time of 
speaking the words charged, such insanity would be a defence 
to the action. If the defendant was totally insane, and the 
fact of his insanity was notorious, it was evident that his making 
the alleged charge against the plaintiff would produce no effect 
on the parties to whom it was made, and would not be produc- 
tive of injury to the plaintiff. If the defendant was a mono- 
maniac, and labored under a particular form of insanity, it was 
not necessary to show that the act of the defendant was the imme- 
diate and unqualified offspring of the particular delusion to de- 
liver him from responsibility. Kvidence of his laboring under 
such partial insanity was admissible to repel the legal presump- 
tion of malice, and to lessen the amount of damages. That 
the facts of the two sisters of the defendant having died insane 
was admissible in both civil and criminal cases, as furnishing 
very strong evidence that the defendant was subject to the 
same calamity. 

The jury returned a verdict for plaintiff to recover $5,00 
damages, and $5,00 costs. 
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Notices of New Books. 


PRECEDENTS OF INDICTMENTS AND Peas, ADAPTED TO THE Use OF THe 
Courts or THE UniTep STATES AND THOSE OF ALL THE SEVERAL 
States; TOGETHER witH Nores oN Criminat Pieapine anp‘\Prac- 
Tice, Emsracinc THE ENGLISH AND AMERICAN AUTHORITIES GEN- 
ERALLY. By Francis Wuarton, Author of a Treatise on American 
Criminal Law. Philadelphia, James Kay, Jr. & Brothers, 1834 Market 
street, Law Booksellers and Publishers. 1849. 


Mr. Wharton states in the preface, that it was his intention to have 
added to his Treatise on American Criminal Law, a Collection of prece- 
dents of Indictments and Pleas, suited to the use of practitioners through- 
out the Union. He gave up this intention, however, because the vary- 
ing systems of the federal and state courts, and the large amount of notes 
required by the newness of the material, and the increasing intricacy of 
criminal pleading, required more space than could be spared in that work. 

The present publication is divided into six books, of which the first con- 
tains precedents of the general form of Indictments ;_ the second, the forms 
applicable to accessories; the third, to offences against the person; the 
fourth, to offences against property; the fifth, to offences against society. 
The sixth book contains precedents of pleas. 

Of the whole work, we need only say, that unusual care appears to 
have been taken to coliect the forms which are in use in the different 
parts of the country. The notes are very full, and a great number of 
authorities are cited. The work will be valuable not merely to prosecut- 
ing officers, but to all lawyers practising in the criminal courts. 


Reports or Cases 1n Law anp Equity in THe Supreme Court or 
Tue Strate or New York. By Otriver L. Barsour, Counsellor at 
Law. Vol. I., pp. 720. Albany: Gould, Banks & Gould, 104 State 
street. New York: Banks, Gould & Co., 144, Nassau street. 1848. 


A few months ago (Oct. No., p. 286,) we noticed the appearance of 
Mr. Barbour’s first volume. A second has now appeared, which is fully 
entitled to the commendation bestowed on the first. Mr. Barbour deserves 
credit for the brevity of his reports. It has become too fashionable with 
reporters to lumber up their reports with irrelevant matter, and thus to 
tax the profession to support the printers. There are few cases in this 
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volume occupying half a dozen pages of large type, yet many of them 
might easily be expanded by a new bookmaker into ten times that space. 
We have not room to notice any of the cases particularly at present. We 
were disappointed in not seeing a report of the case of the People v. Su- 
pervisors, §c. of Westchester Co., referred to in Smith’s Com. on Stat. and 
Const. Law, Pref. ix. 


Tue Ecvements or Law; seine a Comprenensive SuMMARY oF AMeri- 
can Jurisprupence, for the use of Students, Men of Business, and 
General Readers. By Francis Hitiiarp, Counsellor at Law, Author 
of ** The American Law of Real Property.’’ 2 vols. Second edition. 
Revised, Enlarged, and Improved. New York: John S. Voorhies. 
1848, 


The above is the title of avery good, though not very pretending, work ; 
and has the merit— somewhat rare in these times — of indicating its char- 
acter with a good degree of accuracy. ‘‘ The present work,’’ says the au- 
thor in his preface, is designed to present American Law, technically so 
called, as it is, in its various branches of rights, wrongs, and remedies. 
To effect this object in so small a compass, it carefully abstains from all 
criticism, speculation, or history, and confines itself to a plain, brief state- 
ment of principles now in force, with occasional i/lustrations.’? That he 
has succeeded in his design is sufficiently attested by the fact that a second 
efition has been called for; and the same fact proves also that such a 
work was a desideratum. 

In the library of the general reader, who has neither the time nor dispo- 
sition to wander through the bulky Commentaries of Blackstone or Kent, 
but who nevertheless feels the necessity of a general, and so far as it goes, 
accurate acquaintance witha science whose principles lie at the foundation 
of social security, and a knowledge of which concerns no less his charac- 
ter as a man than his interest as a member of society, this volume will be 
found to supply a deficiency. But especially is it adapted to the wants of 
the business man — containing as it does in a reliable form — the results of 
whole centuries of learned dispute, laborious investigation, and varied 
experience in relation to the business affairs of life, — for such is the 
fabric of the common law —stated with a comprehensiveness and perspi- 
cuity within the scope of any man of ordinary capacity. We may cite, 
for example, the 11th chapter of Book V.on ‘‘ Title by Deed,” wherein the 
law on this subject of almost universal interest is stated in somewhat less 
than twenty pages under the following heads: —1. Nature of Deeds; 
2. Delivery; 3. Acknowledgment and Registry; 4. Component Parts ; 
5. The several kinds; 6. Void and Voidable Deeds. Sotoo the chapter on 
‘* Bills and Notes ’? —the 10th of Book IV. — is equally concise and sat- 
isfactory, and upon a point of scarcely inferior interest. Under a different 
general head the subject of Evidence —one of the most abstruse and im- 
portant in the whole range of legal science, and one, too, of whose fun- 
damental principles, no men, business, or others, should be ignorant — is 
briefly set forth in such a manner that the exposition cannot fail to be of 
great praciical utility. 
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Miscellaneous Iutelligence. 


BiocrapuicaL Sketcu or THe Late Jupce Lowey. The following 
correspondence is most cheerfully published. It contains a beautiful tri- 
bute to the memory of one of the most distinguished lawyers of New 
England, from the pen of a student and friend, who in turn became the 
most brilliant ornament of the same bar, and who has recently passed 
away, venerated by his few surviving contemporaries, and by the younger 
and more active members of the same profession. 


To the Editor of the Law Reporter. 

Sir, — It seems tome to be due both to the writer and the subject of the 
enclosed ‘‘sketch,’’ that it should be communicated, for publication, to 
your Journal. It was addressed to me by the late Hon. H. G. Otis, and 
was accompanied by a note, from which the following is an extract: ‘* Be- 
fore leaving home last summer I was prevented from sending you a promised 
sketch of your father’s life, by a gouty hand. Since my return I have 
been troubled in the same way, in addition to which [admit that the de- 
mon of procrastination, which I believe always entereth into a man with 
the gout, has sometimes taken possession of me. I have at length, how- 
ever, set down and thrown off at a single heat the enclosed, which I hope 
may be acceptable to you, though it does but meagre justice to the 
subject.”’ 

Yours, very respectfully, 
Cuaries Lowe. 

Elmwood, Cambridge, Dec. 7, 1847. 


My Dear Sir, — You request me to furnish you with some recollec- 
tions of your honored father and my master. Had that excellent person 
been a native of Virginia you would have had no oceasion for such an ap- 
plication. His life would have been written and emblazoned by pens qual- 
ified to eulogize departed worth and talent, and his name classed with 
those of her Henrys, Marshalls, Wythes, and other eminent lawyers. 

My personal acquaintance with him commenced in 1783, when I entered 
his office in Boston as a student. He was then an eminent lawyer, at the 
head of the profession in Suffolk, to which eminence he rapidly attained 
after removing to Boston from Essex, where he made his debut and prac- 
tised with a constantly rising reputation. The events of the war had 
thinned the first rank of legal practitioners at the Suffolk bar, so that a 
vantage-ground was left open for him which he at once seized, and con- 
tinued to occupy so long as he remained at the bar. I first saw him— as 
well as I remember — at Cambridge court, while I was a student at Har- 
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vard. He, with Mr. Theophilus Parsons, appeared there as counsel for 
a Mr. W , a substantial, and until then a quite respectable, farmer — 
charged with murdering his wife by poison. It was a trial, which at 
that period of paucity of crime thrilled the whole community with horror 
and astonishment. This was probably the first occasion which established 
the preéminence of those gentlemen in the estimation of the whole state, 
their ordinary circuit, before that time, having been principally limited to 
Suffolk and Essex, in the latter of which Parsons still resided. Their 
claim to this precedence was never afterwards disputed, and they were 
regarded as par nobile fratrum — rivals, but always friends. In time, 
however, it became universally known and admitted, that Parsons had no 
equal in pretension to profound legal, and indeed universal erudition ; but 
it was no disparagement to Lowell, that whilst he was considered second 
only to this gentleman, called the giant of the law, in legal acquirement 
he enjoyed equal success at the bar and consideration in society, beside a 
great oratorical superiority.’ On leaving college, in 1783, I entered Mr. 
Lowell's office as a pupil, and in the following autumn was graciously in- 
vited by him, and permitted by my father, to accompany him, Dr. Lloyd 
and Mr. Adam Babcock in a journey to Philadelphia. This afforded me 
a better opportunity of seeing him in hours of unguarded relaxation from 
the cares of business than afterwards occurred. The whole journey was 
a continued scene of pleasant and instructive conversation, and on his part 
of kind and condescending manners, sparkling anecdotes, and poetical 
quotations.* We came to New York before the evacuation by the British 
army was consummated. There Mr. Lowell found Col. Upham, aid of 
Sir Guy Carleton, and Mr. Ward Chipman, judge-advocate, as I recollect, 
of the British army, both old acquaintances and early companions. Their 
interview, after eight years separation and various fortunes, was most cor- 
dial. They introduced Mr. Lowell to Sir Guy, with whom he and my 
other fellow-travellers dined, with a large and splendid party of military 
and civilians, into which they had me worked as an attaché to the Boston 
delegation, and it seemed to me as brilliant as Alexander's feast. While 
in New York Mr. Lowell received the hospitality and attentions of the 
distinguished citizens who had begun to return from exile. In Philadel- 
phia, among others, he was waited upon by Robert Morris, who was still 
in his glory and regarded in public estimation, next to Washington, as 





! I may be allowed to give, in this connection, an extract from the charge of C. J 
Parker, after the death of his predecessor, C. J. Parsons. c. x. 

“ At that early period of his life, his most formidable rival and most frequent com- 
petitor, was the accomplished lawy er and scholar, the late Judge Lowell, whose 
memory is still cherished by the wise and virtuous in our state. Judge Lowell was 
considerably his senior, (about five or six years,) but entertained the highest respect 
for the general talents and judicial skill of his able competitor. It was the highest 
intellectual treat to see these great men contending for victory in the judicial forum. 

Notwithstanding this almost continual forensic warfare , they were warm 
personal friends, and freely acknowledged each other's merits.’ 

* In early life he was himself a votery of the Muses, and, at the age of 17, was a 
cvatributor to the “ Pietas et Gratulatio Collegii Cantabrigiensis.’ 
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the man on whose financial exertions had depended the success of the rev- 
olution. He entertained us —I still hanging as a bob to the kite—at a 
dinner of thirty persons in a style of sumptuous magnificence which I have 
never seen equalled. I left him at Philadelphia, and went on an excursion 
to Baltimore for a few days. On my return to Boston I resumed my desk 
and books in his office. At this time he had formed a limited connection 
in business with Rufus G. Amory, Esq., lately one of his pupils, relin- 
quishing to him the office business, of whith he had grown weary, and the 
practice in the lower courts. In fact, he soon afterwards made demonstra- 
tion of his willingness to shun rather than to seek practice, confining him- 
self as much as possible to the superintendence of the concerns of the 
then great houses of Lane, Son & Frazer & Dickason, and other London 
merchants, who relied upon him entirely for counsel in the very extensive 
concerns which the war had left unadjusted. He could not, however, 
escape from the importunity of litigants in great causes,’ until, on Wash- 
ington’s accession to the presidency, he was appointed judge of the dis- 
trict court U. S. upon its first institution. In the original organization of 
the federal judiciary, the district judge, besides his separate jurisdiction in 
admiralty, and over some other cases, was associated with two other 
judges of the supreme court in constituting the circuit court, excluding 
him, however, from sitting on appeals from his own judgments. In the 
circuit court for Massachusetts thus arranged, Jay and Cushing, with 
Lowell, were generally together on the bench. In each of these courts, 
Lowell entirely sustained the reputation acquired at the bar, and gave the 
first shape and pressure to proceedings in admiralty, the law and _ practice 
of which, in Massachusetts, were to a great extent new and destitute of 
precedents. He retained this station to the end of the Adams administra- 
tion, one of the last acts of which was a new arrangement of circuit 
courts and the appointment of judges to them distinct from the district judges, 
now divested of their connection with the circuit courts. Mr. Lowell 
was forthwith appointed to the bench of the new circuit court, as chief 
judge of the first circuit. But the act ordaining the new system was re- 
pealed immediately on Jefferson's accession, who valued himself on the 
discovery, that while the judge could not be removed from the office, the 
latter might be taken from the former. After this outrage, Mr. Lowell 
returned no more to the bar; but he soon found a highly responsible and 
important occupation, in his capacity of executor of the will of his brother- 
in-law, Thomas Russell, who had left an immense estate ? In order to de- 
vote himself, without distraction to this trust, he took possession of the 
counting-room of the deceased, and was for a long time occupied in the 


1 In prize causes, I have been told that he filed more than twelve hundred 
libels. c. LL. 

2 Mr. Otis is mistaken as to the time of my father’s undertaking the settlement of 
Mr. Russell's estate. Mr. R. died in 1796, intestate. It was while he was judge of the 
district court that he engaged, at the solicitation of the heirs, and froma sense of duty, 
in this most onerous service, aservice which probably brought on premature old age 
and shortened his life many years. I well remember the exhausted state in which he 
returned, sometimes late in the evening, from bis attertion to this business. 
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arrangement and settlement of the esiate, surrounded by Mr. Russell's 
clerks and papers. This arduous concern he closed with entire success 
and satisfaction to all parties. 

To revert to the period of my clerkship in his office. At the end of my 
probationary term, in 1786, or soon afterwards, Mr. Amory set up on his 
own account. I was thereupon invited by Judge Lowell to take his place 
and business in the lower courts, which I gladly accepted. But long be- 
fore this time he had withdrawn from active office business. He then 
rarely came to the office, and only for a few minutes at a time; thence 
hurrying up to the court in session, to rush into the argument of some 
important cause. Indeed, his faculty of doing battle in such causes with 
the least, and sometimes no apparent preparation, appeared always to me 
most wonderful. But his old stock was well laid in, and a slight furbish- 
ing from recent authorities was soon performed. Tis consultations with 
his clients were principally at his own house in Roxbury, and in short in- 
terviews. THe generally amused himself in his garden till it was time to 
hurry into court, and then plunging in medias res, in causes with the points 
and merits of which he had been superficially informed. Yet on the spot, 
when he came as elder counsel to sum up, he appeared to be entirely fa- 
miliar with the Gordian knot. He soon warmed, and moved on with im- 
passioned eloquence and vehement gesture, taking up the jury in his bal- 
loon and landing them where he pleased. In the argument of law ques- 
tions he had not the terse and lucid method of Parsons, but he possessed 
in equal measure the confidence, and commanded as fully the attention of 
the judges ; and in their constant passages at arms, owing to the difference 
of their weapons and address in the use of them, he appeared to be fully 
his match. 

Ile was a very distinguished member of the Essex Junto —a conste]- 
lation of very estimable and talented persons.’ In the measures adopted 
by Massachusetts, in the gloomiest period of her affairs — Shay's insur- 
rection — he was known to be one of the confidential advisers of the 
measures that were successfully adopted to suppress that formidable 
outbreak.* 


' Fisher Ames, though not an Essex man, was adopted as a member of this honor- 
able body, if body that may be called which had no form or substance but what was 
given it by the public, who thus designated certain prominent men who were natives 
of Essex county. Ican never forget the enjoyment I often had, when my father's 
brother-in-law, Mr. Cabot, Mr. Ames, and others, met at our house. The brilliant 
conversation of Mr. Ames, so full of imagery, converting almost everything into a fig- 
ure of speech to illustrate the topics of his discourse, was peculiarly attractive and de- 
lightful to me, a youth as I thea was. In my long life and varied intercourse with 
men, I have heard nothing like it. “ Heec olim meminisse juvabit.” “ Pieasant — yet 
mournful to the soul.” —c. L. 

® It may be proper here to state, as facts connected with my father’s history, that 
under the confederation he was appointed by congress one of three judges of the 
court of appeals ; a court which sat at the seat of government, to receive and decide 
on appeals from the admiralty courts of the several states. He was a member of the 
senate and of the house in Massachusetts, a member of congress and of the legisla- 
ture atthe same time, going from one to the other; a member of the convention for 
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In stature Judge Lowell reached, I should think, about five feet, ten 
inches — he was inclined to corpulence. ' His gait was rapid and hurried. 
His conversation animated and ardent. He appeared to strangers at first 
to speak too much ex cathedrd, but he was free of all propensity to brow- 
beat or show ill humor. On the contrary, he was the very mirror of be- 
nevolence, which beamed in and made attractive a countenance not remark- 
able for symmetry of feature, or beauty; and his companionable talents, 
though never displayed at the expense of dignity, made him the delight 
of the society in which he moved, and which he always put at ease. is 
private character was irreproachable. His honesty and moderation pro- 
verbial. In a satirical and very personal farce, got up by a witty desperado, 
and which had a great run, he was dubbed by the author —no friend of 
his — Lawyer Candour; a most appropriate sobriquet, which the world 
unanimously applied to him. He was most ardent in his attachment to 
his particular friends, who, in their turn, looked to him as their oracle. 
His general health, during the time of my intimacy with him, was good, 
though occasionally inclined to be a malade imaginaire, an ordinary 
symptom of ardent temperament and ethereal genius. Of his last few 
years I Jost the run, owing to my constant absence from home — but I 
know that no man lived more beloved, or died more lamented. 

Very faithfully and respectfully, 
H. G. Oris. 


Boston, Nov. 10, 1846. 


JupiciaL Cuances tv Maine. — By the constitution of Maine, as ori- 
ginally adopted, judicial officers held their commissions ‘‘ during good be- 
havior,’’ but not beyond the age of seventy years. In 1839 the constitu- 
tion was altered, and the tenure limited to seven years. The first appoint- 
ments under the new provision were made in 1841, when Ezekiel Whit- 
man was appointed chief justice, in the place of Nathan Weston, and 
John S. Tenney, associate justice, in the place of Nicholas Emery. 








forming the state constitution, and on its principal committees. In the committee for 
drafling the constitution, he introduced (expressly for the purpose,) into the Bill of 
Rights, the clause which secured the abolition of slavery in the commonwealth, and, 
on its adoption, offered his services, gratuitously, to any slave who might wish to 
substantiate his claim to freedom. He was also elected by one branch of the legis- 
lature to the United States senate, though another gentleman, Mr. Dalton, was event- 
ually chosen. He was one of the commissioners for settling the question between 
Massachusetts and New York, in reference to about 600,000 acres of land in the lat- 
ter state, and was employed in other offices and trusts connected with our civil affairs, 
and with the university and other literary institutions. I find, from his papers, that 
he was consulted by Washington and many others, on important questions, as well 
as private concerns. I have the sketch of a letter of his on the judiciary system of 
the United States, about which his opinion and counse] had been asked, as I think, 
by a committee of congress. I may add, that I was present when he was waited 
upon by a committee, to request him to be a candidate for the chief magistracy of 
this state, which he declined. The person nominated by him to the committee was 
elected. —c. L. 
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Judge Shepley, of the old court, whose term had not expired, continued 
on the bench. 

In 1817, the legislature increased the number of Judges to four, and 
Samuel Wells, a member of the Cumberland bar, was raised to the new 
seat. In October of the present year, Judge Tenney’s term having ex- 
pired, and Chief Justice Whitman, whose term would be finished in De- 
cember, having resigned, two vacancies were created, which the executive 
has recently filled by the appointment of Joseph Howard, a member of 
the Cumberland bar, and the re-appointment of Judge Tenney ; Mr. Jus- 
tice Shepley was, at the same time elevated to the chief justiceship. 
These arrangements are very satisfactory to the profession aud to the peo- 
ple generally. The court now consists of Chief Justice Shepley, and 
Justices Tenney, Wells and Howard. 

Of Messrs Shepley and Tenney, we took occasion to speak in a former 
number of the Reporter, Vol. 4, 364 ; they were both from Massachusetts, 
the former from Worcester county, the latter from Essex. Their succes- 
sive re-appointments indicate the estimation in which they are held, and 
the fidelity with which they have discharged their trusts. Judge Wells 
is from New Hampshire. While quietly pursuing a mechanical employ- 
ment in Concord, the honorable ambition seized him to rise above manual 
labor to the higher pursuits of life. For this purpose he at once dropped 
the tools of his trade, emerged from the work shop, and earnestly engaged 
in the study of law, by which he has qualified himself to discharge with 
ability the various duties of that profession. On coming to this state he 
established himself in the county of Kennebec, first at Winslow and Wa- 
terville, afterwards at Hallowell; where he secured a large share of busi- 
ness in that and the neighboring counties. About three years ago he 
moved to Portland, and last year was raised to the bench. To a good 
knowledge of law, he unites aclear and discriminating mind, and great 
coolness of judgment. 

Mr. Howard is a native of the county of Oxford in this state, and a grad- 
uate of Bowdoin college in the class of 1821. He commenced business, 
we believe, at Limerick, in the county of York, but a few years ago he 
moved to Portland, where, and in the counties of York and Oxford he 
has had an extensive practice. Mr. Howard is a good lawyer, and of 
agreeable and gentlemanly manners, and will, no doubt, make a useful and 
popular judge. The general favor with which these appointments have 
been received, will, we trust, be followed hereafter by as general a com- 
mendation of ability and faithfulness for duty discharged. 

But while we pay our respect to these rising stars of the profession, we 
must not omit to speak of the judicial luminary which has now come to 
its setting. Chief Justice Whitman retires from the bench at the age of 
seventy-two and a half years. He has assiduously and successfully de- 
voted more than half a century to the duties of the profession, more than 
twenty-six of which have been in the judicial office. 

Judge Whitman is nearly the last of the old school lawyers among us ; 
and he retains more of the plainness and simplicity which we associate 
with the earlier time than any we are acquainted with. Born in the year 
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in which our independence was declared, he is a connecting link between 
the present and the ante-revolutionary age, and presents an admirable spe- 
cimen of the union of the two. 

No judge in our day has presided in the courts with more calm dignity 
more independence, firmness and integrity than Judge Whitman. He 
commanded upon the bench universal respect; no restlessness or impetu- 
osity disturbed the uniform current of his deportment. As deep waters 
flow calmly and strongly, without ripple or commotion, so the vigorous 
and self-poised mind conducts its operations without noise or turbulence. 

In his judicial opinions the directness and force of Judge Whitman's 
mind are clearly perceived. He goes with a sure and steady aim to his 
point. He wastes no words in useless metaphor, and loses no strength 
or time in gathering the wayside flowers. The lawyer in search of what 
the court mean, is not at a loss to find it in his opinions. Reports are 
multiplying so fast, and have become so expensive, that lawyers cannot 
afford to pay, at the present exorbitant rate of law books, for wire-drawa 
arguments, or fine-spun threads of verbosity ; they desire to see at once, 
in plain and expressive language the interpretation which the court puts 
upon the law. In this respect, we think the Maine Reports have a high 
merit, and therein commend themselves to the profession. 

We trust that a serene and happy old age will attend upon the retired 
chief justice, and that, like Chancellor Kent, whom he resembles in many 
points of character, he may long live to confer upon our community and 
the profession which has had the strength of his days, the benefits of his 
ripened wisdom and the blessing of his bright example. 


Law In THE Cneroxee Nation. We were informed by a gentleman 
from the Cherokee nation, that some time last week, the Cherokee au- 
thorities arrested John Williams, a white citizen of that country, and two 
negroes, one belonging to Williams, the other we have forgotten the name 
of his owner, on a charge of stealing a negro from Peter Hildebrand, who 
is also a white citizen of the nation. They were all arraigned before a 
Cherokee judge, and were all to be tried together; but Williams object- 
ing to be tried at the same time with the negroes, the court agreed to hear 
his case separate. When, therefore, his case was brought up for a hear- 
ing, his counsel denied the jurisdiction of the Cherokee laws over white 
men, and said he could only be tried by the Federal court of the United 
States. Upon this ground he was released. 

The negroes were next arraigned, and their counsel made a very long 
and powerful speech, a part of which only have we received, and we are 
very sorry that we have it not in full to give to our readers. We will 
give that portion which appears to have been the most argumentative. 
The counsel, Mr. Davis, said, ‘* It is impossible for one slave to steal an- 
other ; yes, gentlemen of the jury, I say it is impossible for one negro 
to steal another negro. Suppose, gentlemen of the jury, my horse should 
get out of the lot and run away, and go by the house of John A. Bell, 
and his horse should follow mine off, would you hang my horse for steal- 
ing John A. Bell’s horse? No-o, gentlemen of the jury, you would n’t 
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do no such thing.’” The jury cleared the negroes, but whether it was 
from the sound reasoning of their counsel our informant did not say. 


Fort Smith Herald. 


Insolvents in Massachusetts. 


Name of Insolvent. 





Aldrich, Willis, 
Aldrich, Washington, 
Austin, Edward, 
Austin, David, 
Bigelow, Daniel E. 
Bosworth, Fisher A. 
Bourne, Charles, 
Boyd. Oliver A. 
Poyden, Warren et al. 
Brigg, George, 
Brooks, Daniel, 
Chandlez, Stetson, 
Cotton, [saac, 

Coy, Horace ©, et al. 
Coy, Alonzo et al. 
Crafts, Royal A. etal. 
Crosby, John, 
Currier, Nathaniel H. 
Dana, Dexter, 

Drew, Sylvanus, 
Frederick, Eleazer, 
French, Cyrus W. et al. 
Furber, Lyman, 
Goodwin, George C. 
Halvourn, Halven, 
Hamilton, Robert et al. 
Heath, Ezra, 

Hocker, John, 
Howland, William A. 
Hunt, Joel E. 

Jones, Frederick H. 
Kitchen, Andrew, 
Knights, Henry G. 
Leland, Hastings, 
Mitchell, Richard et al. 
Pope, Edmund P, 
Pressey, Thomas E. 
Reed, Samuel G. 
Richards, Benjamin, 
Rour, John P. 
Shephard, Jacob G. 
Stone, C. L. et al. 
Taylor, William R, 
Tisdale, Asa, 
Wadleigh, Isviah, 
Wheeler, Join 8. 
Willard, William D. 








Resi lence. 


Belchertown, 
Belchertown, 
Charlestown, 
Rosten, 
Chester, 
Worcester, 
Hanson, 
N. Brookfield, 
Walpole, 
Rochester, 
Springfield, 
East Bridgewater, 
Boston, 
Charlestown, 
Cambridge, 
Boston, 
Roxbury, 
Haverhill, 
Newbury port, 
Duxbury, 
Quincey, 
Lowell, 
Lawrence, 
Beston, 
Worcester, 
taston, 
Tyringham, 
Worcester, 
Worcester, 
Fitchburg, 
Boston, 
Boston, 
Boston, 
Newton, 
Nantucket, 
Rraintree, 
Newburyport, 
N. Brookfield, 
Roxbury, 
Milton, 
Stoughton, 
Boston, 
Springfield, 
Taunton, 
Boston, 
Rockport, 
Newton, 








Commencement of 
Proceedings. 





Name of Master or Judge. 
|Myran Lawrence. 
Myron Lawrence. 
J. M. Williams. 
J. M. Willams. 
\George B. Morris. 
| Henry Chapin. 
Welcome Young. 
'Henry Chapin. 
Francis Hilliard. 
Welcome Young. 
George B. Morris. 
Welcome Young. 
J.M Williams. 
J. M. Williams. 
J. M. Williams. 

J. M. Williams. 
Francis Hilliard. 
John G. King. 
John G, King. 
Welcome Young. 
Francis Hilliard. 
\sa F. Lawrence. 
John G. King. 

i. M. Williams. 
Henry Chapin. 

J. M. Willams. 
Thomas Robinsen. 
Henry Chapin. 
Henry Chapin. 
Henry Chapin. 

J. M. Willams, 
J. M. Williams. 
J. M. Williams. 
Asa F. Lawrence. 
George G. Cobb. 
Francis Hilliard, 
John G. King. 
Henry Chapin. 
Francis Hilliard. 
Francis Hilliard. 
Francis Hilliard. 
J. M. Wiliams. 
George B. Morris. 
David Perkins. 

J. M. Williams, 
John G. King 
'Asa F. Lawrence. 


Eprror’s Nore. — The Editor of the Law Reporter, wishes his Patrons a happy 


new year. 


A protracted illness has prevented him from giving any personal attention 


to the journal for several months, during which time it has been in charge of a gentle- 


man who has justified by his labors a well-earned reputation for industry and correct 
legal learning. The Editor resumes his duties with the present number. 








